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daughter: ““My dear, do me a great favor and promise to stop 
using two words. One of them is ‘swell’ and the other is ‘lousy.’ ”’ 
| To which the child dutifully replies: “Why, of course, grandmother. Just 
_ tell me what the words are.” 
My trouble also is with two words, and I will tell you what they are. 
_ One of them is “conventional” and the other is “ingenious.” If you deem 
my remarks conventional, you will ipso facto tag them as not worth hear- 
_ ing; and if you term them ingenious, you will have applied what to a 
lawyer is a subtly fatal description. Show me an opinion which character- 
izes as “ingenious” the argument of one side, and I need read no more to 
know who has lost the case. Between conventionality on the right and 
| ingenuity on the left lies but a narrow and tortuous channel which I may 
| not be able to navigate. One promise only will I make: that if there is a 
| shipwreck, it shall be on the left hand shore. 
_ This sinister assurance results from pessimistic appreciation of what has 
_ happened, in connection with the law of evidence, to those explorers and 
toilers who have confined their exertions to the right bank. They have, at 
| least recently, found it on the whole a region of laborious futility. Most 
lawyers who do any thinking will agree that the art of proof in American 
_ courts suffers from serious distortions, Confusion, misunderstanding, 
_ anomaly, and inconsistency are only too commonly displayed. But efforts 
_ to square the pattern by frankly exposing the wandering roots of old mis- 
takes and seeking the overruling of the cases which embody them have 
: * This paper, originally presented January 15, 1941, as one of a series of public lectures 
| under the auspices of the Faculty of the Harvard Law School, has been somewhat revised for 
| purposes of printed publication. 
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met, even in this Wigmorean era, only rather rare and undistinguished 
success. Piecemeal reform by legislation has been proving almost incredi- 
bly difficult. The law-maker seems even less inclined to yield to sweet 
reasonableness than does the judge. And I doubt whether any well-in- 
formed practitioner would bet much on the wide and speedy adoption of 
the wholesale reform which the American Law Institute is going to offer 
in the form of a code. 

All these complete or partial failures involve conventional attacks upon 
obstructive errors. There remains for measurably hopeful consideration 
the possibility of an occasional unconventional thrust by means of novel 
analysis, boldly applied in the trial of causes. The jaded modern brain, 
even in a judicial head, may react more briskly to sharp and sudden shock 
than to dull, deliberate commonplace. And, if we must in some degree 
respect convention, an informed mind—I had almost stumbled into saying 
an ingenious one!—which plans such a thrust can pick up, by rummaging 
through the welter of evidentiary decisions, bits of judicial reasoning suf- 
ficient to furnish at least a sheath of precedent for disguising the virgin 
steel of his dagger. 

The case of Shenton v. Tyler,’ argued to an English court of appeal in 
January 1939, seems an excellent illustration, because in it a surprise 
attack upon a generally accepted major premise completely upset a con- 
ventional applecart. Complainant sued to enforce a secret trust obliga- 
tion. The obligation was asserted to have arisen out of a confidential com- 
munication made to respondent by her husband, since deceased. Com- 
plainant sought to interrogate respondent about the communication; re- 
spondent refused to answer; the judge of first instance sustained the re- 
fusal, and complainant appealed. The published summary of argument 
by claimant’s counsel indicates a shrewdly planned approach to a radical 
suggestion. These gentlemen realized full well that anybody who thinks 
he knows anything about the Anglo-American law of evidence is con- 
fident of the existence of an “old common law rule” that neither spousé 
“could be compelled to divulge [marital communications] even when the 
marriage is at an end.’ Counsel began by seeming to recognize this 
privilege but with a suggestion that it failed to cover a “trust . . . . not in- 
tended to be kept secret after the death of the person creating it,” and 
that the immediate use of the privilege was unconscionable and should be 
prevented. Counsel added that a subsequently created statutory privilege 


* [1939] 1 Ch. 620. 
* The quoted passages are from the summary of argument in the Law Reports. 
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endured only so long as the marriage did, and then swung boldly on their 
fundamental point. The supposed common law privilege, they said, had 
“no authority establishing it,” and they challenged respondent to demon- 
strate its existence. Opposing counsel made the orthodox answer: “If this 
contention were correct, it is remarkable that the text-books all assume 
the existence of the privilege at common law.” Whereafter the judges 
went to work upon the problem and about two months later emerged with 
the unanimous conclusion—one of them frankly expressing ‘‘some surprise 
at the result’’*—that there has never been in England any common law 
privilege whatever peculiar to private communications between husband 
and wife. This pronouncement, the court believed, required the overruling 
of not a single decision, although it did necessitate disapproval of some 
judicial dicta and numerous assertions and assumptions of text writers. 
The court also agreed with complainant’s contention as to the limited 
durability of the statutory privilege and therefore allowed the appeal. 

Commenting upon this decision The Law Quarterly Review’ says: 
“From the purely legal standpoint . . . . [it] is almost the ideal case, for it 
contains ingenious and difficult problems . . . . , and is not complicated by 
being of any practical importance at all.’’ The lethal word! “Ingenious” 
—enough said. However, for purposes of our immediate discussion, I can 
put before you a general topic and a particular problem which may have 
very painful practical consequences indeed. 

It must be agreed, of course, that the kind of attack proposed will get 
nowhere with a really hidebound judiciary. But, if you seek to trip me by 
suggesting the difficulty of finding an open-minded jurisdiction, I respond 
by retiring into the Commonwealth of Ames and inviting you to follow 
me. This famous community, in which I spend practically my entire pro- 
fessional life, exists to satisfy the litigious needs of the Law School of 
Harvard University. It is unknown to the atlas and has no visible repre- 
sentation in Congress. Yet it is one of the states of the United States. In 
its great vaulted court room have sat Justices of the Supreme Court of the 
United States and of the highest state courts, as well as judges of the 
lower federal tribunals. Ames is a fit subject for the poet. It contains 
everything essential for law suits, including 


.... Cities of men, 
And manners, climates, councils, governments. 


3[1939] 1 Ch. 620, 636. 
455 L.Q. Rev. 329 (1939); but see Holdsworth’s comment in 56 L.Q. Rev. 137 (1940). 
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For example, a brilliant literary man of Ames thus depicted one of the 
commonwealth’s greatest inhabitants: 
Now Williston lives in a zoo 
With beasts suppositious. 
There’s John’s white horse, and Peter’s too, 
One eyed and very vicious. 


Canary birds are flitting by 
With vigor undiminished— 
But all these animals will die 
Before the contract’s finished !s 


Everything in Ames leads to orderly litigation. Yet, oddly enough, Ames 
cannot be called 
A land of settled government, 
A land of just and old renown, 
Where Freedom slowly broadens down 
From precedent to precedent. 


For Ames never, never has a precedent on all fours or even in point with 
respect to the case at bar. Ames is so open-minded a jurisdiction that, 
until now, she has lacked any legal history. I am going to give her some. 


Not very long ago—as you can tell for yourselves from the subsequent 
citation of more than one 1940 case by counsel—the presiding judge in a 
civil session of the Ames trial court of general jurisdiction came back to 
the bench full of the certitude which arises out of a good lunch, directed a 
verdict, stilled the wailings of defeated counsel, and cleared the decks for 
his next case. While the clerk spun his little wooden barrel, pulled slips 
therefrom, and called the names of jurymen, His Honor looked over the 
papers. At first glance the suit seemed common enough—a motor vehicle 
collision case—but the judge’s eye began to catch on little oddities. To 
begin with, the name of the plaintiff, a millionaire munitions manufac- 
turer turned philanthropist, whose wife was said to have an insatiable 
yearning for the company of literary lions; second, the fact that nothing 
but property damage was claimed; third, the names of counsel. For the 
defense appeared no less a person than Henry Stout. Stout tried for in- 
surance companies often enough, and an insurance company was indicated 
as the real defendant here, but Stout was far too costly an advocate for 
any ordinary small case. The judge knew him, professionally and other- 
wise. He was a vigorous, erect, thick-set man aware of all the standard 
court room moves and not hesitant to make them. He affected a style of 


5 Plimpton, In Personam 25 (privately printed 1925). Cf. Williston, Life and Law 205 (1940). 
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advocacy solid and assured. Part of his stock in trade was belligerent con- 
fidence in the righteousness of his clients, and a rather shocked contempt 
for the motives and behavior of their opponents. Somebody—either Mr. 
Stout or the client—must be pretty hot under the collar over this col- 
lision litigation. The judge and Mr. Stout attended the same church. Mr. 
Stout’s pew bore a large sign “RESERVED.” So did the judge’s. But 
His Honor felt there was a difference. Mr. Stout always acted as if the 
word on his sign began with the letter ‘“D” instead of the letter “R.” 
Somehow the judge did not much like Mr. Stout. 

For the plaintiff appeared one Thorne, a youngish lawyer, son of a 
highly successful inventor of fulminating materials who had unfortunately 
invented once too often and died in the explosion of his final achievement. 
The father, His Honor remembered, had been very serviceable in the 
plaintiff’s factory. Probably that explained half the line-up in the im- 
mediate case. Young Thorne did not usually work for millionaires. His 
clientele was shifting. He won some hard cases and lost a lot of apparently 
easy ones. His methods, many of the bench thought, were to blame. Some 
deemed him brilliant but unbalanced. They pointed to his father’s re- 
sounding finish and suggested that the son would maintain family tradi- 
tion. One judge had likened young Thorne to the irrepressible Wildy 
Wright, who after a tempestuous morning was addressed as follows by a 
recent appointee to the English bench: “Mr. Wright, I have carefully con- 
sidered the objection you raised before the adjournment and consulted my 
learned brother, and we are both agreed that I ought to overrule it. And 
I may say for your assistance that if in the course of the case you make any 
other objections, I shall feel it my duty to overrule those also.””” Nobody went 
to sleep, though, while Wright was performing, and the same can be said 
of Thorne before the courts of Ames. 

His opening was mild enough in the case we are reviewing. The colli- 
sion, he said, had occurred at dusk in a street intersection. The chauffeur 
driving his client’s car had been killed. An action for wrongful death was 
pending, but the executrix had decided that it would be inadvisable to 
associate the trial of her case with the trial of the present one. (Something 
like a snort was heard from Mr. Stout at this point; his expression indi- 
cated belief that the executrix had made a wise choice.) There had, how- 
ever, been a passenger in the plaintiff’s car. This passenger’s version of 
the occurrence would be given (an unmistakable snort from Mr. Stout this 
time, accompanied by a glare which suggested: “Over my dead body!”)— 
or perhaps it would be fairer to say that the passenger’s version would be 

* Parry, My Own Way 43-44 (1932). 
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offered. And soon. Mr. Stout elected to postpone his opening, intimating 
darkly that it might become superfluous. 

Mr. Thorne then called and had sworn a single witness, stating that 
others, if needed, would be produced later. The witness, one Saner, was a 
tall, square-shouldered fellow, with a tanned face and an air of expectant 
amusement. Seemingly accustomed to the witness box, he described him- 
self as a physician engaged in treatment of mental cases at a well-known 
mountain sanitarium, and settled back for the first real question. 

“Dr. Saner,” said Thorne, “can you tell us whether any patient was 
received at the sanitarium in the morning of December 18, 1938?” 

The judge remembered that, according to the opening, this was the day 
following the accident. 

“Yes,” said the doctor, “one and only one.” 

“And that patient was?” 

Dr. Saner gave a name which startled the judge—Bernard Galsworthy 
Wells. The papers would have liked this information in December, 1938. 
Mr. Wells stood high in the field of authorship. 

“We shall prove, your Honor,” said Thorne, “possibly by this witness, 
that Mr. Wells was the passenger in my client’s car at the time of the 
collision.” 

“Just one moment.”’ Mr. Stout rose majestically, like a heavyweight 
champion issuing from his corner; there was menace in his aspect. “I 
should like to know how my friend intends to establish the identity of this 
passenger—if there was any passenger—by the testimony of Dr. Saner. Is 
it asserted that the doctor witnessed the accident?” 

“Oh, not at all,” responded Thorne cheerfully, “but Mr. Wells told him 
all about it.” 

Mr. Stout changed with impressive deliberation from a heavyweight 
champion to an offended deity in whose presence sacrilege has occurred. 
Words formed behind his lips. His mouth opened. But Thorne, still very 
cheerful, cut in: 

“I might say, your Honor, that if we come to grips on this particular 
aspect of the issue we shall miss the fundamentally interesting point. 
Suppose I pass momentarily the question of identifying the passenger— 
for that I have an alternative witness to whose testimony even Mr. Stout 
cannot object—and make a specific offer of proof in respect of a matter 
upon which I cannot produce other reliable testimony. I propose to show 
by Dr. Saner that Mr. Wells is in an emotional state, as a result of this 
collision, which makes it inadvisable, to say the least, that he should be 
subjected to the ordeal of testifying. I propose next to offer, again through 
Dr. Saner, testimony and memoranda of a highly detailed statement or 
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series of statements made by Mr. Wells, while at the sanitarium, with 
regard to the unfortunate event which caused him to go there for treat- 
ment.” 

“And I,” thundered Mr. Stout, more than ever the affronted deity, 
“shall object to the admission of any such testimony by Dr. Saner on the 
ground that it would be hearsay, the alleged statements not having been 
made in the presence of my client and not being part of the res gestae.” 

“Certainly I do not mean to suggest that they were part of the res 
gestae,’ responded Thorne sweetly. “I am mindful of the remark by Mr. 
Justice Holmes that, in place of using that term, he preferred to give 
articulate reasons for his decisions.’ In fact, I mean to avoid the Latin 
language entirely and stick to English. I contend that my brother, in 
resting his objection upon the ground of hearsay, is really giving a false 
name to the principle he invokes.” 

Mr. Stout hung fire for a second. The remark about articulate reasons 
had at the same time stung him badly and borne in upon him the fact that 
he did not know how to define res gestae. Now he began to wonder whether 
he could define hearsay. At this point the young man who served as Mr. 
Stout’s junior, so meek and mouse-like that he had not hitherto caught the 
judge’s attention, slipped a sheet of paper into his chief’s hand. Mr. Stout 
glanced at the sheet, returned it to the junior, and proceeded with con- 
fidence: 

“This discussion seems astoundingly rudimental, to speak charitably of 
it. The nature of hearsay is so well understood that Wigmore does not 
trouble to define the word. However, to enlighten my friend, I suggest the 
agreement of all the best modern authorities on the general proposition 
that the hearsay rule excludes evidence of a declaration by a person not. 
under oath and subject to cross-examination in case, if that evi- 

of the matters declared. Now that is 
exactly what we have here. If I ‘understand Mr. aan, the declarant 
Wells is unable to stand up under cross-examination.” 

“Tf the Court will permit me to make an offer of proof, my contention 
will become clear,”’ responded Thorne. 

“Is this important?’’ queried the judge. 

“Fundamentally so.”’ 

“Then I think your offer had best be made out of the jury’s hearing. We 
have only thirty minutes left. Are you likely to consume that length of 
time in argument on the matter?”’ 

The usual wrangle followed as to whether the matter would consume 


7 Mr. Thorne apparently obtained his information about this remark of Mr. Justice Holmes 
from the American article on “‘Evidence”’ in the 14th edition of the Encyclopaedia Britannica. 
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three minutes or three hours. Finally the hours had it and the judge ex- 
cused witness and jurors for the day. 

“Now,” said Thorne, “here, your Honor, is my offer: 

“Dr. Saner can and will qualify as an expert in mental ailments. He 
will testify that Mr. Wells, after arriving at the sanitarium, was put under 
his special care; that in the course of treatment he found it advisable to 
obtain from his patient a full account of the accident involved in this case; 
that this included a description of the street intersection and its surround- 
ings (we can prove, incidentally, that Mr. Wells saw the place once and 
only once, namely, at the time of the collision); that Dr. Saner carefully 
checked this description by personal observation on the spot; that from 
this check and from other matter elicited during treatment Dr. Saner 
reached the conclusion that Mr. Wells is a man of singular accuracy of per- 
ception, great power of memory and exact expression, and extreme truth- 
fulness.” 

“And then,” interjected Mr. Stout with elaborate irony, “I suppose you 
will suggest that Dr. Saner be given sole occupancy of the jury box for the 
purpose of rendering a plaintiff’s verdict?”’ 

“Not at all. Although he is an expert—” 

“An expert in veracity?”’ sneered Stout. 

“For the purposes of this case, exactly so. But although he is an expert, 
the jury will be entitled to determine his credibility, and he will have 
given them the material for determining the credibility of Mr. Wells and 
the desirability or undesirability of accepting his story of the unhappy 
event which led to this litigation. I propose to your Honor that in this 
case, at least, what my brother has spoken of as a problem of hearsay is 
really a problem of opinion. The only possible reason for keeping out evi- 
dence of Mr. Wells’ statement is that under the circumstances the jury are 
deprived of the information for forming their own opinion of his credibility 
which would be furnished if he could take the stand subject to the stand- 
ard sanctions of testimonial evidence, particularly cross-examination by 
my brother.’”’ And he bowed to Mr. Stout, who remained stonily unre- 
sponsive. “Instead, we offer corresponding information in really better 
form through the medium of a singularly appropriate witness. If evidence 
of the declarations be kept out, I venture to say the ruling must constitute 
a holding that although we accept expert opinion testimony on a thousand 
matters, great and small, it is improper to accept such testimony, even in 
most cogent shape, with respect to the matter of human veracity.” 

“Well, what do you think of it, Mr. Stout?” asked the judge, who him- 
self thought the whole thing sounded wildly unconventional. 


< 
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Mr. Stout paused, as if searching his mind for words in which to express 
his disgust. At length he found three: 

“Preposterous, grotesque, ludicrous.” 

“Would the Court like to consider my precedents?” inquired Thome. 

“If any,” interpolated Stout. 

“Well, I suggest, your Honor, that the case of the lifted eyelid is in 
point.’ There are elements of distinction, but not fundamental ones.” 

This cryptic description delightfully suggested a bit of facial surgery 
or a cynical detective novel to the judge, and evidently suggested nothing 
at all to Mr. Stout. Satan entered the judicial mind. The judge yielded to 
temptation: 

“Ah, yes—possibly; still, I feel a certain difficulty. Mr. Stout, do you 
think that case fundamentally distinguishable from this?”’ 

Stout gulped but held his ground: “I see nothing in common whatever.” 

“Yes, but in just what particulars is there divergence?” 

Stout gulped twice, turned brick red, and stood mute. He was well sup- 
plied with citations of cases holding that, while an attending physician 
may testify to the patient’s assertions of contemporaneous physical sensa- 
tion, he may not testify to the patient’s account of the cause of an injury. 
But there was not a lifted eyelid in a carload of this stuff. Stout’s junior 
rooted frantically in a brief case; less like a mouse than a terrier down a 
rat hole, thought the judge. Mr. Stout certainly smelled a rat, but knew 
not what to do about it. The silence became oppressive. 

“T fancy,”’ said Thorne smoothly, with no outward sign of his inward 
and far from Heavenly bliss, “that your Honor has in mind this detail 
which causes hesitation: The child—who, it must be remembered, was 
too young to testify—was present in court so that the jury could observe 
her actions when she illustrated her inability to close the damaged eye. 
Consequently her performance might be thought of as a bit of real evi- 
dence, something like, say, a motion picture, supplementing but inde- 
pendent from the expert testimony of the physician as to the extent to 
which the injury had impaired her power to close the eye. But the court 
said—and this seems to me particularly significant—that ‘the demonstra- 
tion may be regarded as a part of the physician’s testimony and under the 
sanction of his oath.’”® Indeed, that interpretation is forced on us and 
made available for use in connection with the situation at bar by a case 
decided in the same state, Connecticut, during 1940."° In that later case 
the appellate court took the trial judge to task, although it did not re- 

* Friedler v. Hekeler, 96 Conn. 29, 112 Atl. 651 (1921). 9 Ibid., at 33. 

1° State v. McLaughlin, 126 Conn. 257, 264, 10 A. (2d) 758, 761 (1940). 





630 THE UNIVERSITY OF CHICAGO LAW REVIEW 


verse, for his instruction that the jury might obtain material for other- 
wise unavailable inferences by observing a witness in some other part of 
the court-room than the witness box. The opinion says that the trier of 
fact is entitled to take into account his observations of the demeanor of a 
witness only to the extent of such genuine and spontaneous reactions on 
the latter’s part while occupying the stand as bear upon the credibility of 
his testimony given under oath." Thus it would seem that the testimony 
of the expert as to the sincerity of the child’s efforts to close her eye was 
from a technical point of view the important matter in the earlier case, and 
that, except for the purpose of dramatic effect, he might just as well have 
asked the child in his office to show how far she could draw down her 
eyelid and have presented to the court his view as to whether she had tried 
her best to obey the request. So, while the situation was rudimentary, I 
think it fairly comparable with the one covered by my offer of proof in the 
present case.” 

By this time the mouse-terrier junior had emerged from his brief case 
clutching three or four papers, which he urgently handed to Mr. Stout 
with whispered explanations. Wisely avoiding attempts to deal directly 
with lifted eyelids, Stout crashed into a counter-attack. 

“If the Court please, we should like to call attention to a substantial 
series of New York decisions, running over a stretch of forty-nine years, in 
which the testimony of alienists as to the sanity or insanity of criminal 
defendants was held inadmissible when based upon hearsay histories of the 
defendants’ behavior. I quote briefly from People v. Strait, decided by the 
New York Court of Appeals in 1896: “The witness was an expert on dis- 
eases of the mind, but he was not an expert on determining the facts, 
where such facts had to be obtained from the statements of others 
He might have been deceived by a false statement prepared for the occa- 
sion and for the purpose of making him a valuable witness at the trial.’ ’’” 

Thorne thought he knew the answer to that one: “In these New York 
cases, your Honor, many of the statements of fact were made to the 
alienists by persons other than the defendants. There is no showing what- 
ever that the alienists attempted any intelligent study of the mentality, 


*t Mr. Thorne here combined two statements made in the McLaughlin opinion, and perhaps 
pressed the interpretation a bit strongly his way. But this opinion in explaining Friedler v- 
Hekeler, 96 Conn. 29, 112 Atl. 651 (1921), although it speaks of “a demonstration... . 
carried to the point of using the child as a witness,” concludes by saying ‘‘we held that this 
could only be permissible under the sanction of the oath administered to the doctor conducting 
the demonstration.” 


2 148 N.Y. 566, 570, 42 N.E. 1045, 1045-46 (1896). Another citation on the sheets of 
Stout’s junior was People v. Keough, 276 N.Y. 141, 144, 11 N.E. (2d) 570,572 (1937). 
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let alone credibility, of these third parties. And, even so far as the state- 
ments were made out of court by the defendants themselves, it does not 
appear that the experts scientifically studied credibility, however carefully 
they may have worked on the problem of sanity. Now I respectfully sug- 
gest that here we have, by virtue of Dr. Saner’s meticulous check on Mr. 
Wells’ credibility, something at least roughly analogous to the scale-ticket 
and thermometer cases, and in consequence testimony which is properly 
admissible.” 

At this point in his remarks Thorne was standing directly behind op- 
posing counsel. He paused to observe the effect of his last dart. The back 
of Mr. Stout’s neck turned first a rich red and then purple. Thorne felt 
sure that the front elevation must be equally worthy of critical attention. 
The judge, horrified by the hue of Stout’s face, hastily yielded to qualms of 
conscience: 

“Come, come, counsellor, once is enough for a single afternoon. Tell us 
what those cases are and don’t trifle with our blood-pressure.”’ 

“Suppose I describe the scale-ticket case," it being the more striking of 
the two,” said the unabashed Thorne. “That was an action by a woman 
for personal injuries in which it was material to prove that since the injury 
she had lost weight. The trial judge allowed her husband to testify that 
when she stepped on a penny-in-the-slot scale and inserted a coin, the 
scale disgorged a ticket which said: ‘Your weight is so many pounds.’ The 
objection that the testimony embodied hearsay" was overruled. Yet ob- 
viously the objection was as soundly phrased as that by Mr. Stout in the 
present proceedings. The operation of the scales constituted an assertion 
of fact which was reliable or unreliable according to the accuracy and 
integrity with which the workmen who constructed or from time to time 
adjusted the internal machinery had performed their duties. The court 
was in substance taking judicial notice of the dependability of manufac- 
ture and adjustment.’ Here I am not asking judicial notice of the preci- 
sion and comprehensiveness of Mr. Wells’ observation, memory, or expres- 
sion. I am offering convincing expert evidence on all these matters. My 
case is stronger for admissibility than was the scale case. It cannot be dis- 
tinguished on the ground that the latter involved the working of a 
mechanical device, for the accuracy of that device rested upon the crafts- 
manship of human beings never called to the stand.” 


3 De Filippo v. Di Pietro, 265 Mass. 186, 163 N.E. 742 (1928). 


14 That the objection was on this ground is only implied in the report and the record. 
Defendant’s brief puts the point as a hearsay problem. 


18 See Morgan, Hearsay and Non-Hearsay, 48 Harv. L. Rev. 1138, 1145-46 (1935). 
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“Where,”’ asked Stout, now returned to approximately his normal hue 
of countenance, “where and when was your scale-ticket case decided?” 

“Massachusetts, 1928.” 

“Ah,” Stout went on with dangerous suavity, “and do you mean to tell 
us that the Supreme Judicial Court of Massachusetts, under Mr. Chief 
Justice Rugg, indulged in the kind of speculation with which you have 
been regaling us?” 

Thorne inwardly thanked heaven that his use of the scale-ticket case 
had in it the elements of a mouse-trap play on the football field. He said: 

“Counsellor, your suspicions are justified. So far as I can tell from the 
report, the record, and the briefs, this analysis never seemed necessary to 
any of the persons involved. The dispute centers on the issue: ‘Did the 
husband actually see the transaction which produced the scale-ticket and 
read the ticket himself, or did his wife tell him how she got the ticket or 
what it said?’ The opinion assumes that he saw the card issue from the 
scale and asserts that in consequence of this assumption his testimony 
stood ‘on the same footing as testimony of the indication of the weight 
upon an ordinary platform scale.’ The fundamental analysis is implied 
only. But this is probably because that analysis was made familiar by the 
thermometer case as long ago as 1896. There Judge Given of the Supreme 
Court of Iowa, in a somewhat intricate situation, treated the problem of 
proving temperature in connection with a ‘flash test’ of oil, and sustained 
the admission of evidence of what a thermometer had registered, although 
recognizing that its scale was ‘but the unsworn statements of the manu- 
facturer.’ My analysis is directly derived from his.’’*” 

Thorne’s mousetrap had a hole in it, as he later frankly admitted to the 
judge in his memorandum of authorities. The Given opinion appears in 
the Northwestern Reporter only and not in the Iowa reports, the court’s 
views being presented in the latter place by Mr. Justice Robinson, under 
whose hands the result remained the same, but with reasoning less forth- 
right and clear.*® Stout, however, was running no risk of being side- 
swiped again, and went off on another line. 

“But the scale case,” contended he, rising belligerently as Thorne 
paused, ‘“‘and the thermometer case as well, involved the operations of 
groups of men engaged in the discharge of business duties, accurate from 
habit, probably to some extent checking on each other’s work, and with 
no personal interest which might tempt them to maladjustment of the 

*6 De Filippo v. Di Pietro 265 Mass. 186, 188, 163 N.E. 742, 743 (1928). 

'? Hatcher v. Dunn, 66 N.W. 905, 908 (1896). 

*® Hatcher v. Dunn, 102 Iowa 411, 418-19, 71 N.W. 343, 345 (1897). 
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scales or the thermometer. Each scale-ticket, each reading of the ther- 
mometer, resembled somewhat a postponed entry in the course of business 
duty.” 

“Now that,” exclaimed Thorne, “‘is a downright ingenious distinction! 
But what will my brother say to the cases in which confessions although 
obtained under conditions of pressure or inducement which render them 
likely to be false and therefore would normally have made them inadmis- 
sible, are nevertheless received because circumstantial evidence indicates 
truthfulness of part of the confessing person’s assertions and thus makes 
possible an intelligent appraisal of the rest?’”® 

“My reply is that the investigation for corroborating circumstances is 
normally made by the police, who apply systematic and time-proved 
methods.” 

“Which is just what Dr. Saner will testify he applied in the present 
instance,” responded Thorne. “I can also refer to other lines of authority, 
none precisely in point but all having a valuable bearing. First, in connec- 
tion with what is commonly entitled the impeachment and rehabilitation 
of witnesses it is recognized as perfectly orthodox and proper to put before 
the jury evidence of community reputation for truth and veracity,”° evi- 
dence of convictions for crime,” evidence of pardons,” and so on, all in 
forms immensely more difficult for the jury’s intelligent appraisal than the 
proposed testimony of Dr. Saner.”’ 

“But,” cut in Stout, “none of this material is employed to accomplish 
the admission or rejection of testimony. It is intended purely to qualify 
the effect of testimony concededly admissible. 

“Passing that point, let me add that the verification Mr. Thorne offers 
has already, in part at least, been held improper. The United States Cir- 
cuit Court of Appeals for the Sixth Circuit dealt last January with a 
criminal case involving an issue of identification.7* The government’s wit- 
ness on this issue had seen from her window what was apparently part of 
the action in the crime, nearly 200 feet away. To bolster her testimony the 
government offered, and the trial judge admitted, testimony by law en- 
forcement officers that they had been able from the identity witness’s 
window to recognize individuals at the scene of the crime. The appellate 
court says that this supplementary evidence was improperly admitted.” 


19 3 Wigmore, Evidence § 856 et seq. (3d ed. 1940). 

2° Thid., § 922 et seq. 3 Thid., § 980. 

22On this point Thorne probably overstated his case. See 4 ibid., § 1116(3). Additional 
references are given in Morgan and Maguire, Cases on Evidence 99 n. 1 (1934). 

23 Ippolite v. United States, 108 F. (2d) 668, 670-71 (C.C.A. 6th 1940). 





634 THE UNIVERSITY OF CHICAGO LAW REVIEW 


“That episode,” Thorne promptly replied, “is unlike the present one. 
There the supporting evidence was intended to bear out the claim that the 
identity witness not only could observe but had observed relevant events 
from her window. The conditions of verification were unfair to the de- 
fendant. The enforcement officers knew in advance what kind of thing to 
look for and when and where to look, were skilled in observation, and thus 
were likely to have used their eyes more effectively than the identity wit- 
ness. Here the conditions of verification, if unfair to anybody, are unfair 
to my client. The question is not whether Mr. Wells could see, but whether 
his story, checked against persisting facts, shows that he did see and re- 
member accurately. His observations, made in haste, excitement, and un- 
familiarity, are critically tested by a shrewd observer, working coolly and 
at his leisure. And they pass the test. Hence I argue that as to facts con- 
temporaneously observed, but not persisting, the jury may reasonably 
conclude that Mr. Wells saw straight and has talked straight.” 

“That seems a good answer,” commented the judge. “(Have you any- 
thing more at this stage, Mr. Stout?” 

“Yes, your Honor, a case in Maryland held it improper for a prosecutor 
to bring to the jury’s attention that a defense witness had previously given 
substantially identical testimony in his own behalf and been disbelieved 
by a bench of three judges—””4 

“Who,” interpolated Thorne, “had not qualified as psychological ex- 
perts and were not available for cross-examination as to just what they 
had decided or why.” 

“T think, your Honor,” roared Stout with every appearance of deep 
indignation, “that common professional courtesy should lead my brother 
to let me finish my remarks without an insinuated gloss. But, since he has 
spoken, I invite his and the Court’s attention to the New Mexican case in 
which it was held error to permit the committing magistrate who narrated 
a confession by the defendant to go on and state that he found beyond a 
reasonable doubt that defendant was guilty, thus expressing his approval 
of the confession and of other testimony given for the State at the pre- 
liminary hearing.’’*s 

“T hardly think the magistrate had enjoyed Dr. Saner’s specialized 
training and long experience in searching the human mind,” commented 
Thorne. ‘“‘Certainly both your Honor and Mr. Stout are aware of the re- 
spectable modern cases holding that a primary witness may properly be 


’ 


24 Newton v. State, 147 Md. 71, 89, 127 Atl. 123, 131 (1924); cf. Green v. State, 161 Md. 75, 
83-87, 155 Atl. 164, 167-69 (1931). 


5 State v. Paiz, 34 N. Mex. 108, 109, 277 Pac. 966 (1929). See also State v. Shumpert, 
11 S.E. (2d) 523, 527 (S.C. 1940). 
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impeached by expert testimony that he or she is a pathological falsifier or 
the like. Why should we employ the advances of science only for the pur- 
pose of belittling evidence? Why not let them be used with other liberaliz- 
ing factors to increase the quantity of relevant and useful information put 
to our jury? It is an unhappy characteristic of modern so-called civiliza- 
tion that technical achievements are perverted. No sooner do we learn to 
navigate the air than aviators drive us underground to escape their bombs. 
I am asking this court to reverse the vicious process and put scientific 
progress to constructive use.”’ 

“Well, gentlemen,” said the judge, not too much moved by this out- 
burst, “I think I see what is going on here. Mr. Thorne is utilizing—of 
course with the highest motives—the peculiar facts of this situation to 
frame a test case and Mr. Stout and his client and I are in a sense stooges.” 
Mr. Stout, although gratified by his Honor’s blunt description of the state 
of things, could not help feeling miffed at being called a stooge. However, 
he held his peace. The judge went on: “You both know my practice of 
dictating memorandum decisions in the presence of counsel. Now in this 
case at the present moment I am not sure which way I shall decide. So, I 
propose that each of you now dictate to the court stenographer the memo- 
randum he would like me to use. The stenographer will run the memoran- 
da off in time for me to take home with me—can you do it, Miss Spencer? 
....+ Yes, I'll hold down the length All right, good for you—and I 
shall make my ruling when we start again at ten o’clock tomorrow. Sup- 
pose you begin, Mr. Thorne; and remember what Miss Spencer said—this 
has got to be short.” 

“Very well, sir,” answered Thorne, and commenced to rise. 

“Oh, don’t get up unless you dictate better on your feet.” Thorne sub- 
sided gratefully, stretched out his legs, slumped in his chair until he was 
sitting on the small of his back, fixed his eyes on the ceiling, and opened 
his mouth. But his Honor was not quite finished: “And I want to say 
this, too. It seems to me you are putting to me a freak situation. It may 
get into the newspapers. I don’t like that, unless my decision is really 
going to count for something. What can you answer to reassure me?” 

“T can speak more frankly, sir, if what I say forms no part of the 
memorandum. This is indeed a freak situation. It may never come up 
again. But it is a situation tending and justly tending to cause sympathetic 
judicial consideration of my fundamental proposition that, analytically, a 
great deal of hearsay ought to be treated under a wise application of the 
doctrines governing opinion, rather than under an independent doctrine. 


26 3 Wigmore, Evidence §§ 934a, 935 (3d ed. 1940); Morgan and Maguire, Cases on Evi- 
dence 94(E) (1934). 
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The vice of many test cases is that their facts appeal to neither the intel- 
lects nor the emotions of the courts which hear them. They tempt un- 
favorable decisions, and obstruct progress instead of furthering it. I have 
patiently waited for circumstances which enable me to avoid that vice. 
My hope is that a decision in favor of admissibility under these remarkable 
facts may gradually come to be applied in conditions less and less extraor- 
dinary, until finally the applications open for admission of so-called 
hearsay an avenue along which can travel not only evidence of declara- 
tions supported by worthy opinion testimony as to the credibility of the 
declarants but also evidence of declarations whenever accompanied by 
sufficient showings of the setting or background against which the utter- 
ances occurred to enable the jury intelligently to appraise their value. 
Your Honor will observe the breadth and importance of such a principle. 
It would admit, in addition to evidence of such declarations as seemed to 
have a singularly high degree of credibility, evidence of many only mod- 
erately credible, or even lower in the scale of veracity, yet still possessed 
of appreciable potential probative power.” 

“Very pretty alliteration,” said the judge with critical literary approval. 
“Yes, I see your point. Conceivably there may be something to it. Get 
along with your dictation.” 

“You do the right headings on the memo, Miss Spencer,” began 
Thorne, “and run the body of it this way: 

“The witness Saner has qualified as an expert on mental disease. He 
has testified and I find that Bernard Galsworthy Wells is suffering from a 
serious nervous breakdown, and that this condition would be prolonged 
and recovery would become more doubtful if Wells attempted to testify in 
this litigation. I therefore find that Wells is unavailable as a witness. 

“Saner, who has closely and carefully studied the veracity of the 
declarant Wells under conditions favorable to such study, and who has 
exceptional qualifications for the task, is offered to state to the jury, first, 
the nature and extent of his inquiry and the findings thereon, and, second, 
certain relevant declarations of fact, a number of them embodied in con- 
temporaneous written records, uttered by Wells with reference to the 
issues in the litigation. 

“The problem of admissibility thus presented is novel to the extent that 
it has rarely if ever been ruled upon in this particular form, but there are 
analogous precedents which I cite in a footnote.” 

“What’s that—footnotes?” cried the judge. “I don’t like them.” 

“But they’re all the fashion now in judicial opinions,” explained 

27 Neither, it seems, does John W. Davis. See Davis, The Argument of an Appeal, 26 
A.B.A.J. 895 (1940). 
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Thorne. “Mr. Justice Brandeis started the habit in the Supreme Court of 
the United States over twenty years ago, and now nearly every one of the 
Justices exercises it.** The state courts have taken it up. Why, law pro- 
fessors now can hardly tell the difference between their own articles for the 
legal magazines and the opinions the judiciary is turning out. Confiden- 
tially, my own view is that the judges were jealous of the professors, and 
are using this form to convey the idea that they are equally learned.” 

“Besides, to be purely utilitarian, in the present case the footnote will 
save a lot of time. My memorandum of authorities is so arranged that 
Miss Spencer can turn it into a note by prefixing an asterisk or a superior 
figure or whatever she thinks best.” 

“All right, all right,” conceded the judge. “But what’s going to be in 
your note?” 

“The order of material is this: The scale-ticket and thermometer cases; 
a case or two on the use of so-called lie-detectors*° (I did not mention these 
in argument, because evidence of this kind has rarely thus far been ad- 
mitted except by mutual consent; but the very fact that mutual consent 
was obtained and that the courts countenanced the evidence shows that it 
has some standing; and of course this semi-mechanical means of presenta- 
tion fits in nicely on the transition from machines to human opinion) ; then 
Friedler v. Hekeler, the case of the child’s eyelid; next, cases on corrobora- 
tion of confessions to get in some of those otherwise inadmissible; and 
finally all the analogous material about impeachment and rehabilitation 
of witnesses.” 

Thorne paused to get his breath. The ensuing silence jerked the judge’s 
thought into sharp focus on a matter about which he had been dimly con- 
scious for several minutes—the absence of a brooding and disapproving 
presence. Leaning forward, he thrust his head over the front edge of the 
barrier before him, and addressed the clerk on the lower level: 

“‘What’s happened to Mr. Stout? He’s gone.” 

“Yes, sir, know. He tried to catch your eye, but did not succeed. He 
seemed annoyed. At last he told me that his presence at these proceedings 
was apparently unnecessary. He left his memorandum of authorities, and 
told me what he would have Miss Spencer write out. Then he and his 
junior went away.” 


8 Mr. Thorne’s assertion must be taken with a grain of salt; but recent volumes of United 
States reports certainly carry much heavier documentation in footnote form than did those of 
the first two decades of the century. 

29 On the contrary, it may well be contended that such members of the court as Justices 
Douglas, Frankfurter, and Stone brought professorial habits with them to the bench. 


3° See 3 Wigmore, Evidence § 999 et circa (3d ed. 1940). 
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“Humph,” said the judge. “And what does he want Miss Spencer to 
write?”’ 

“Well, just two words, sir—it was short, he said, but quite enough. The 
words are: ‘Evidence excluded.’ ”’ 

“Gracious,” said his Honor, “that’s about the most pointed thing Mr. 
Stout has ever said. I don’t think he likes the conduct of this case. The 
situation has become very irregular indeed, with no counsel for the defense 
present. I wonder if we ought to stop. But I don’t think we will. Let’s go 
ahead and finish this memorandum.” 

The judge now saw that more than defense counsel had departed. The 
spectators’ benches were vacant save for a placid and probably slumbering 
person in ragged raiment at the right-hand rear corner. Not a lawyer was 
within the bar enclosure except Thorne. The court officer dozed in his 
little box at the side of the room. The judge felt lonely. 

“Do you know,” he remarked, “I think I’ll come down from here so 
things won’t be so formal and distant.”’ Suiting the action to the word, 
he gathered up the skirt of his heavy silk robe and negotiated the steps to 
the court room floor. Somehow a table seemed a better place to sit than a 
chair. He tried it, but the robe got in the way. He took the robe off. 

“Now,” he said, comfortably swinging his legs, “get on with your busi- 
ness, so we can all go home.” 

Thorne gave tongue: 

“Even if these precedents did not exist, there appears to be no reason 
for hesitating to deal with the issue in the light of reason and present 
scientific knowledge. A well-known opinion of the Supreme Court of the 
United States, written by the progressive Mr. Justice Sutherland—”’ 

“Here, hold on!”’ cried the judge. “I respect Mr. Justice Sutherland, 
but you can’t possibly call him progressive.”’ 

“My only choice, sir, was between ‘progressive’ and ‘radical.’ The latter 
word attracted me, for in this case the Justice rooted out of the federal 
judicial system a restrictive rule of evidence from which I venture to say 
that no state had ever succeeded in freeing itself save by legislation.** The 
opinion is a bold one. But somehow I don’t think Mr. Justice Sutherland 
would enjoy being described as a radical. So I use the milder term. Do 
you insist that I strike it out?” 

A sudden impulse of benevolent tolerance swept through the judge. 
With the glowering Mr. Stout removed he had a delightful sense of intel- 
lectual freedom. He hadn’t felt so untrammeled since his days of fierce 
theoretical disputation in law school. He said largely: 


3« Funk v. United States, 290 U.S. 371 (1933); cf. 2 Wigmore, Evidence § 488 (3d ed. 1940). 
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“Oh, no, never mind. Go on. I can change the word later if it still 
seems inappropriate.” 

Thorne continued: 

“by the progressive Mr. Justice Sutherland, emphasizes the pride of 
common lawyers in the ‘flexibility and capacity for growth and adapta- 
tion’ of their legal system. The opinion says: 

The fundamental basis upon which all rules of evidence must rest—if they are to 

rest upon reason—is their adaptation to the successful development of the truth. 
And since experience is of all teachers the most dependable, and since experience 
also is a continuous process, it follows that a rule of evidence at one time thought 
necessary to the ascertainment of truth should yield to the experience of a succeeding 
generation whenever that experience has clearly demonstrated the fallacy or unwis- 
dom of the old rule.# 
This wise and dignified pronouncement furnishes ample intellectual war- 
rant to other courts for improving the rules of proof so far as their short- 
comings can be demonstrated. And as, in the present connection, the dem- 
onstration must begin somewhere, it may as well begin here.” 

“Shades of John Parker,” murmured the judge. 

“Quite right, sir,” answered Thorne. “And I need not add the com- 
ment that as Captain Parker’s cause could only be carried to success by a 
revolution, so nothing short of revolutionary activity can clear away the 
multitudinous absurdities countenanced by our current law of evidence. 
New paragraph, Miss Spencer: 

“Accordingly, I rule that Dr. Saner may testify and note the de- 
fendant’s exception.” 

An indefinable sensation of uplift had taken tight hold of the judge. He 
rose in spirit above the obstructed horizon of middle age and glimpsed 
once more the wide visions of youth. He also glimpsed a curious phe- 
nomenon right in the courtroom. Opposite his table, above the central 
door, was a decorative plaster panel bearing in low relief a symbolic figure 
of Justice. The lady as usual bore a pair of scales and had her eyes bound 
with a gilded bandage. As the judge looked at Justice, some freakish, 
slanting beam of the afternoon sun caught the face at an angle and created 
an illusion that the bandage was gone. The lady’s eyes, clear, penetrating, 
and encouraging, seemed to look squarely into those of the judge. The 
judge, of course, had always known the symbolism of the blindfold as 
applied to figures of Justice. Yet he liked it not. To him, a blind tribunal 
weighing a case seemed as silly as a blind butcher weighing the Sunday 
roast. Well, he thought, why shouldn’t I do something to strip that cover- 
ing away and make Justice a bit less fumbling? A thrill of potential 

3? Funk v. United States, 290 U.S. 371, 381 (1933). 
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achievement coursed up and down his spine. He felt magnificently ex- 
alted. Justice continued to look at him steadily. Suddenly, though, there 
came a flickering in the beam of sunlight. Perhaps the windshield of some 
motor car squeezing toward the curb flashed a rival ray. The influence on 
Justice was startling. Adroitly, smoothly, definitely she winked one eye 
at His Honor. The sunbeam vanished, Justice’s eyes disappeared behind 
her bandage, the judge came back to earth with an almost audible thump. 

“No, sir! No, sir!’’ he exclaimed accusingly to Thorne. “Not a bit of it! 
I may let your testimony in—I don’t know yet. But I won’t use any 
memorandum with that sort of high-flying peroration in it. What would 
the Seven Septuagenarians on the Seventh Floor think of me if the case 
went to them on appeal?” 

“Probably your Honor is correct,” responded Thorne resignedly. ‘The 
Supreme Court which your Honor thus aptly describes is not noted for its 
warm human enthusiasms. It yearns for technical interest. But I think 
the first part of the memorandum would offer plenty of points for the 
technician.” 

“All the same,” said the judge, now thoroughly reduced to his normal 
emotional state, “Heaven help your client on that appeal.” 

“My client,” said Thorne, rising and bowing slightly, “is reconciled to 
the worst. Good afternoon and thank you for hearing me.” 


In the language of the detective story preamble, my characters are com- 
pletely fictitious, and any resemblances between any of them and any real 
person living or dead is purely accidental. Indeed, it seems highly unlikely 
that the most ingenious could work out a convincing likeness. No young 
lawyer would be so brash and ready and unconventional as the imaginary 
Mr. Thorne. No veteran of the courts could possibly be so choleric and 
stupid and easily disturbed as the imaginary Mr. Stout. Above all, no- 
body gracing the Bench would behave as does my fanciful judge. If he 
belonged to an elective judiciary, he would be too much in fear of losing 
his seat at the next election; and if he belonged to an appointive judiciary, 
he would be too apprehensive lest an aroused populace find in his conduct 
a reason for replacing appointment with the elective system. In short, the 
whole bit of synthetic history is an extravaganza. It is worth while, 
though, to remind ourselves even by extravaganza that the forwarding of 
measures, in legal reform at least, is a job of working on men. And at 
any rate the citations are real, and the combination in which they are 
placed gives a certain justification for the proposed conclusion. Some- 
where within this wreathing smoke of fancy may lurk a spark of realistic 
truth. 





MISTAKE OF LAW AND MENS REA 


Livincston HAti* aNnp SELIG J. SELIGMANT 


WELL SETTLED common law rule holds that a mistake of law, 
A as a result of which the defendant does not know that his con- 
duct is illegal, does not operate as a defense in most criminal 
cases. Why this should be true, when there is also the generally accepted 
common law principle that some sort of culpability, whether based on 
subjective moral guilt or objective negligence, should ordinarily be neces- 
sary for criminal liability, is a question which has been felt to require 
explanation by many writers.’ This article will trace the history of the 
general rule, consider the reasons justifying its retention in the criminal 
law, and attempt to evaluate the many exceptions to it which have been 
urged by counsel in modern times, often with success. 

We lay aside at the outset, as not germane to our present inquiry, 
crimes in which a specific criminal intent to act in a manner known to be 
illegal (or recklessness in the same respect) is required. In these crimes, 
the court or legislature, by thus defining the crime, has said that any con- 
dition negativing the existence of the required state of mind should result 
in an acquittal. Thus a mistake of law which has this effect may give a 
defense.? But the question whether such a specific intent is required for 
any given crime has little in common with the problem of giving a general 
defense of mistake of law in crimes not coming within this category. 

This distinction between the concept of culpability as a general re- 
quirement of guilt (the classic phrase is that a mens rea is needed) and the 
non-availability of any general defense of a mistake of law underlies the 
foundations of criminal liability. It may be that the recent development 

* Professor of Law, Harvard Law School. 

+ LL.B., Harvard Law School, 1940; Graduate Student, Harvard Law School. 

* Austin, Jurisprudence 496—so1 (1869); Holmes, The Common Law 47-51 (1881); J. Hall, 
Prolegomena to a Science of Criminal Law, 89 U. of Pa. L. Rev. 549, 567 (1941); Keedy, 
Ignorance and Mistake in the Criminal Law, 22 Harv. L. Rev. 75 (1908) (proposing a consider- 
able increase in the scope of the defense of mistake of law, to make it co-extensive with the 
general principles of culpability); Kohler, Ignorance or Mistake of Law as a Defense in Crimi- 
nal Cases, 40 Dick. L. Rev. 113 (1936); Perkins, Ignorance and Mistake in Criminal Law, 
88 U. of Pa. L. Rev. 35 (1939); Stumberg, Mistake of Law in Texas Criminal Cases, 15 Tex. L. 
Rev. 287 (1937). 

* There is a possible exception where the defendant has knowingly violated a statute, be- 
lieving it to be unconstitutional. See infra, p. 666. 
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of crimes to which even a reasonable mistake of fact is not a defense 
presents a similar departure from the general requirement of culpability. 
Professor Sayre felt that these “public welfare offenses” did constitute 
another exception to the general rule.* 

But Professor Jerome Hall maintains that even in these non-mens rea 
crimes, culpability is normally required by the prosecuting authorities as 
a pre-requisite to actual conviction, concluding that 
.... intent and negligence do in fact play essential parts in such offenses. . . . they 
are designed to catch the wilful and the negligent; they are not intended to penalize 
sheer accident But they are so phrased as also to include the morally innocent, 
and these occasionally are caught, aided by administrative incompetence or persecu- 


tion.‘ 

As he points out, the question of how far culpability is regarded as an 
essential element of criminality extends “far beyond petty offenses,” and 
although his article is largely limited to a consideration of these offenses, 
he recognizes that reasonable mistake of law presents another aspect of 
the same general problem.* 

But this explanation for the absence of any requirement of culpability 
in the legal definition of these crimes mala prohibita—that the penalties 
are small, usually fines, and that violations are of enormous frequency*— 
cannot be applied to all crimes. The rule we are discussing is equally valid 
for serious offenses and trivial ones, and for rare as well as common crimes. 

How the general principle that culpability is necessary for criminal 
liability grew up with the rule that a mistake of law is not a general 
defense is a matter of history. There are now a number of exceptions to 
the rule, and their creation and shaping is largely the product of American 
judicial decision since the beginning of the nineteenth century. The in- 
creasing complexity of law, the multiplication of crimes mala prohibita, 
and a more exact definition of fundamental principles of criminal liability, 
have shared the responsibility for this development. But the process has 
been slow and uncertain, and in its early stages not well understood, 
either by the courts themselves or by text writers.’ The first real study 


3 Sayre, Public Welfare Offenses, 33 Col. L. Rev. 55, 56 (1933). 

4 J. Hall, op. cit. supra note 1, at 568-69. 

5 J. Hall, op. cit. supra note 1, at 567. 6 J. Hall, op. cit. supra note 1, at 568. 

7Both Wharton and Bishop have been singularly unilluminating on this point. In1 
Bishop, Criminal Law §§ 294-300 (oth ed. 1923), it is stated that ignorance of law is never 
a defense except where it “renders the special state of mind” required by a particular crime 
impossible. In 1 Wharton, Criminal Law § 400 (12th ed. 1932), it is flatly stated that mistake 
of law is never a defense. Its effect as negativing a specific intent required is dealt with only 
under the specific crimes involved, as in 2 ibid., at § 1123, dealing with larceny. Even Judge 
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of the problem was made by Professor Keedy in 1908,* and his work on 
the history of the rule is unsurpassed. The fruit of the last thirty years 
has gone into a recent article by Professor Perkins, which contains a 
comprehensive analysis of the entire problem of mistake, both of fact and 
of law.”® It is only in the light of the history of the rule, and the reasons 
for its persistence, that the validity of these exceptions can be tested. 


EARLY HISTORY OF THE RULE AS TO MISTAKE OF LAW 


The clear-cut distinction which has existed for centuries in the English 
law between the effect of a mistake of fact and a mistake of law does not 
come from the Roman law. In the latter there was a well developed rule 
that ignorance of the jus civile (although not of the jus gentiwm) was, at least 
for certain purposes, a defense to “persons under twenty-five years, 
women, soldiers and peasants and other persons of small intelligence,” or 
“{persons] who had had no opportunity to consult counsel.’”’* The doc- 
trine that a mistake of Jaw is no excuse appears to be a survival of the 
early Norman or pre-Norman absolute liability, irrespective of any mis- 
take, whether of fact or of law.” 

The development of mistake of fact as a defense, starting with Bracton, 
whose very extensive borrowings from the canon law are well known, and 
culminating in Coke’s famous statement, “Actus non facit reum nisi mens 
sit rea,”"*3 is directly due to the pervasive influence of ethical concepts of 
punishment taken from the religious ideas of the period. It is obvious 
that a mistake of fact might easily result, for example, in an accidental 
killing, and if the mistake were reasonable, no subjective moral guilt or 


Stephen does no more than state that “ignorance of the law is no excuse for breaking it” 
except where it may negative “the existence of some specific criminal intention.” 2 Ste- 
phen, History of the Criminal Law 114 (1883). In Holmes, op. cit. supra note 1, at 47-48, 125, 
there is a penetrating discussion of the reasons for the rule that “ignorance of the law is no 
excuse for breaking it,” but no limitations on the rule are indicated. In 1 Brill, Cyclopedia 
of Criminal Law §§ 176-79 (1922), the general rule is stated without discussion of the reasons 
underlying it and without consideration of any exceptions beyond the “specific intent” 
crimes. 

® Keedy, op. cit. supra note 1. 9 Perkins, op. cit. supra note 1. 

© Other materials on the general problem of mistake of law are collected in note 1 supra. 

t Keedy, op. cit. supra note 1, at 80. 


™ This condensation of the early history of both of these doctrines is taken from Keedy, 
op. cit. supra note 1, with respect to mistake of law, and from Lévitt, Origin of the Doctrine 
of Mens Rea, 17 Ill. L. Rev. 117 (1922), and Sayre, Mens Rea, 45 Harv. L. Rev. 974 (1932), as 
to mistake of fact. 
13 3 Co. Inst. 6, 107 (1641), translated by Lord Kenyon in Fowler v. Padget, 7 Term Rep. 
509, 514 (K.B. 1798), as “The intent and the act must both concur to constitute the crime; 
” 
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even objective negligence could be imputed to the defendant. Similarly 
an honest belief in the truth of testimony should be a defense to a prosecu- 
tion for perjury—a secular crime punishing a consciously false violation of 
a religious oath to testify truthfully." 

In some of the crimes in force in those early days a mistake of law 
would negative moral blameworthiness. Thus there was, of course, no 
moral guilt in taking another’s property if the defendant only took what 
he believed to be his, and the defense in larceny (or robbery) that the 
defendant claimed to own the property taken, dates back at least to 
Bracton.’* There is an early indication of a defense to house-breaking 
based on a belief in a right to make the entry; this requirement was ap- 
parently replaced in a comparatively short time with the more general 
“intent to commit a felony within the dwelling house” found in modern 
burglary, to which a mistake of law negativing the felonious intent would 
be a defense. Thus, where it was felt that a mistake of law did negative 
culpability, it was taken care of by requiring a specific intent. 

But a defendant’s mistake as to the content of the criminal law itself 
(i.e., whether certain acts are criminal) would not ordinarily affect his 
moral guilt. For the early criminal law appears to have been well inte- 
grated with the mores of the time, out of which it arose as “‘custom.” Such 
mistakes of law not negativing culpability were therefore left to be 
handled by the even earlier principle that mistake was not a defense. 


Accordingly, from the earliest cases to the time of Blackstone, no general 
defense of mistake of law was recognized." 

As bearing on this bit of history, we may also note a statement by 
Holmes that “the fact that crimes are also generally sins is one of the 
practical justifications for requiring a man to know the criminal law.”* 
There is the further consideration that even in the canon law, a mistake of 


14 Indeed, the earliest statement in the English law that “Reum non facit nisi mens rea,” 
coming from Leges Henrici Primi, dealt with perjury. See Sayre, op. cit. supra note 12, at 978, 
983. 

15 Sayre, op. cit. supra note 12, at 999. 

*6 Sayre, op. cit. supra note 12, at 1001 n. 105. 

«7 Cases denying the defense in 1231 (imprisonment for breach of fine); 1568 (argument of 
counsel in civil case); 1584 (dicta in two civil cases); and 1613 (refusal to take oath of al- 
legiance), as well as statements to the same effect from the Doctor and Student Dialogues 
published in 1518, and from Sir Matthew Hale in 1680, are cited in Keedy, op. cit. supra 
note 1, at 78-80. Keedy also cites a civil case in 1505 in which ignorance of the law appears to 
have been an excuse to an action of trespass for carrying off the plaintiff’s wife; the defendants 
pleaded that they were taking her to Westminster, which they erroneously believed was the 
place for her to sue for a divorce. 


*8 Holmes, The Common Law 125 (1881). 
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law was not always a defense to the moral guilt required for ecclesiastical 
punishment, although it might be a ground for granting an absolution." 

Prior to the time of Blackstone, the general rule is simply stated as 
such, without any attempt to assess the real reasons for its existence. In 
the Doctor and Student Dialogues of 1518, it is stated that “every man 
is bound to his peril to take knowledge what the law of the realm is.’’° 
In Brett v. Rigden (a civil case decided in 1568), counsel argued that “‘it is 
to be presumed that no subject of this realm is misconusant of the law 
whereby he is governed.’”™ In Hale’s Pleas of the Crown, written about 
1680, these two statements are put together: “Every person of the age of 
discretion and compos mentis is bound to know the law, and presumed so 
to do.” 

When we come to trace the effect of the English rule on American 
courts, we must start with the statement in the first American edition of 
Blackstone’s Commentaries in 1771-72 that defenses to crime may be re- 
duced to the single consideration, “the want or defect of will . . . . so that 
to constitute a crime against human laws, there must be, first, the vicious 
will; and secondly, an unlawful act consequent upon such vicious will.’ 
In considering the application of this principle to the type of case under 
discussion, the learned author goes on to say: 

Fifthly, ignorance or mistake is another defect of will; when a man, intending to do 
a lawful act, does that which is unlawful. For here the deed and the will acting sepa- 
rately, there is not that conjunction between them, which is necessary to form a crimi- 
nal act. But this must be an ignorance or mistake of fact, and not an error in point of 
law. As if a man, intending to kill a thief or housebreaker in his own house, by 
mistake kills one of his own family, this is no criminal action: but if a man thinks he 


has a right to kill a person excommunicated or outlawed, wherever he meets him, and 
does so; this is wilful murder. For a mistake in point of law, which every person of 


9 As Sir Edward Coke found out, to his sorrow. “In the year 1598, Sir Edward Coke, then 
Attorney-General, married the lady Hatton, according to the book of Common Prayer, but 
without banns or license; and in a private house. Several great men were there present,—as 
Lord Burleigh, Lord Chancellor Egerton, etc. They all, by their proctor, submitted to the 
censure of the Archbishop, who granted them an absolution from the excommunication which 
they had incurred. The act of absolution set forth, that it was granted by reason of penitence, 
and the act seeming to have been done through ignorance of the law.” Middleton v. Croft, Cun- 
ningham 55, 61 (1734), apparently first cited by Mr. Justice Holmes in 5 Am. L. Rev. 717 
(1871). 

2° Doctor and Student Dialogues II, c. 46. 

1 Plowd. *340, *342 (1568). * 1 Hale, Pleas of the Crown 42 (1680). 


*3 4 Bl. Comm. 20-21 (1st Am. ed. 1772). See Pound, Criminal Justice in America 82 
(1930): “From the beginning Blackstone was the foundation of American legal education, 
and was treated by bench and bar as an authoritative statement of the English law which 
we had inherited or received.” 
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discretion not only may, but is bound and presumed to know, is in criminal cases no 
sort of defence. Ignorantia juris, quod quisque tenetur scire, neminem excusat, is as well 
the maxim of our own law, as it was of the Roman.*4 

As we have already seen, Blackstone was in error in ascribing the origin 
of the rule to the Roman law. He offers no other explanation of it in his 
fourth book on criminal law, but in his first book, dealing with law gener- 
ally, he lays down the general principle that law is “a rule prescribed” 
which should be made to commence in futuro, and goes on to say: 

But when this rule is in the usual manner notified, or prescribed, it is then the 

subject’s business to be thoroughly acquainted therewith; for if ignorance, of what he 
might know, were admitted as a legitimate excuse, the laws would be of no effect, but 
might always be eluded with impunity. 
But when the rule was first adopted in American criminal cases,” it was 
stated in the same way that Blackstone phrased it in his fourth book, as 
an absolute presumption of knowledge of the law, rather than as a means 
of law enforcement in the terms last quoted above. 

It is easy to show that such a presumption is now indefensible as a 
statement of fact, even though it may have been substantially true in the 
very early days of the criminal law. Today it is obvious that on many 
points, no one can know the law, and of course no one does know the law 
on all points.?7 Judge Stephen, writing in 1883, called the rule that a 
mistake of law is no defense ‘‘a doctrine which is sometimes stated in the 
form of a maxim that everyone is conclusively presumed to know the law 
—a statement which to my mind resembles a forged release to a forged 
bond.’** The present justification for the rule, if it has any, must be 
found elsewhere than in this traditional statement of the presumption.” 


THE MODERN JUSTIFICATION FOR THE RULE 


There are two pragmatic bases which have been advanced to justify the 
retention of the rule in modern times. Austin felt that “if ignorance of 
law were admitted as a ground of exemption, the Courts would be in- 
volved in questions which were scarcely possible to solve, and which would 
render the administration of justice next to impracticable.”*° Were a mis- 


*4 4 Bl. Comm. 27 (1st Am. ed. 1772). *s + Bl. Comm. 46 (1st Am. ed. 1771). 
* The Cotton Planter, Fed. Cas. No. 3270 (C.C. N.Y. 1810). 


7 A number of eloquent illustrations of this point are collected in Ryan v. State, 104 Ga. 
78, 82, 30 S.E. 678, 680 (1898). 


28 2 Stephen, op. cit. supra note 7. 


*9 The true meaning of this presumption of knowledge of the law is discussed in Perkins, 
op. cit. supra note 1, at 37-38. 


3° 1 Austin, Jurisprudence 498 (1869). 
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take of law negativing culpability to be admitted as a defense, the courts 
would have to determine, first, whether the party was actually ignorant 
of the law, and second, whether his ignorance was inevitable or was due 
to his fault. These questions Austin regards as so insoluble and intermin- 
able that “‘the administration of justice would be arrested” if they had to 
be litigated.* 

Mr. Justice Holmes, whose alternative theory of the basis of the general 
rule is discussed later, believed that this problem of difficulty of proof 
could be solved “by throwing the burden of proving ignorance on the 
law-breaker.”’? It may be added that in crimes requiring specific intent, 
ignorance of law has been admitted as a defense for centuries, and courts 
and juries do not seem to have any more trouble with this type of issue 
than they do with such problems of fact as the identity of criminals. 

But Austin’s point is not to be disposed of so simply as this. Granted 
that we can, without too much difficulty, probe the defendant’s belief on 
questions of law, how shall we determine whether a belief that his act was 
not illegal was inevitable or was due to his own fault? Suppose he knew 
that his acts were wrong according to the mores of the time (which were 
based on the law then in force), but he cotild prove an excuse for his per- 
sonal ignorance of the law itself? Or suppose he claimed to be ignorant 
of both law and mores? 

If the law were to give any general defense of ignorance of law, it ought 
to place on the defendant the burden of showing (1) that he did not know 
that his act was criminal under the law; (2) that if it was morally wrong 
according to the mores, he did not know that either; and (3) that both 
beliefs were reasonable on his part. These questions are even more compli- 
cated than those raised by the defenses of insanity and infancy, where the 
justification for the defendant’s failure to know of the law and mores 
is not in issue, being assumed to be due to mental disease or youth. Even 
where, as in England and in many states, the burden of proving the de- 
fense of insanity is placed upon the defendant, the resolution of the ques- 
tion whether the defendant “did not know he was doing what was 
wrong’’’3 is difficult for juries. Indeed the entire handling of the defense 
of insanity is one of the weakest points of the criminal law. The unsatis- 
factory working of the similar test for infants has been one of the factors 
leading to the widespread adoption of the juvenile court system. 

We may thus conclude that Austin’s point is well-taken so far as the de- 


3 Thid., at soo. 3 Holmes, The Common Law 48 (1881). 


33 This is the widely used insanity test from M’Naghten’s Case, 10 Cl. & Fin. 200, 210 
(H.L. 1843). 
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termination of the defendant’s reasonable beliefs about the law are based 
on his knowledge of the social mores of the community or on his excuses 
for lack of such knowledge. This is certainly one issue which no court will 
willingly permit to be litigated where the defendant is not suffering from 
mental disease or defect of reason and is of full age. 

The theory suggested by Holmes as underlying the general rule is that 
“to admit the excuse at all would be to encourage ignorance where the 
law-maker has determined to make men know and obey, and justice to 
the individual is rightly outweighed by the larger interests on the other 
side of the scales.’’34 If ignorance of the law were a defense, it would be 
difficult for the state to bring home to its citizens knowledge of new regula- 
tions affecting their rights and duties, or of new crimes, and thus to estab- 
lish the new rules in social mores of the community. Changes in legal rules 
may often lag behind developing mores, but the criminal law plays a 
much larger part in shaping them than many writers have been willing 
to admit.*s 

This problem of educating the community by law is a practical one. A 
conviction for doing that which violates a new law, although not regarded 
as wrong in the community, is a matter of considerable interest and does a 
great deal to educate the community; an acquittal for violation of such a 
law, on the ground of a mistake of law, would scarcely cause a ripple in the 
current of community thought.** As de Saint-Exupéry has his airline man- 
ager say, to justify cutting pilots’ punctuality bonuses whenever their 
planes started late, even where it was due to the weather and was not 
their fault: “If you only punish men enough, the weather will improve.”*” 
It is a hard doctrine, but an effective one. 

But there is also one limitation which we feel should be grafted upon 

34 Holmes, The Common Law 48 (1881). 

38 The defects of the sociological positivists in this respect are pointed out forcefully in 
J. Hall, op. cit. supra note 1, at 579. See Fuller, Law in Quest of Itself 135-38 (1940), for a 
general discussion of the problem of the influence of law on morality. Professor Fuller 


traces the modern development of this idea to a Swedish school of thought under the leader- 
ship of Alex Hagerstrém, citing Olivecrona, Law as Fact (1939), as its most recent statement. 

% This is well illustrated by the result of such a decision in Texas. A statute required the 
ear-marking of all hogs, sheep, and goats before they were six months old. In Debbs v. State, 
43 Tex. 650 (1875), the court held that one who took a yearling hog, which had not been 
marked by its owner as the statute required, believing that he had a right to do so, was not 
guilty of larceny. Eleven years later the court was confronted with an offer of proof that there 
had grown up a custom that it was proper to take unmarked yearling hogs, and in Lawrence v. 
State, 20 Tex. App. 536 (1886) it felt obliged to exclude the evidence of the custom as a de- 
fense in a larceny prosecution, resting its decision on the somewhat shaky ground that no one 
could honestly believe that the custom was legal. 


37 De Saint-Exupéry, Night Flight 37 (1932). 
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Holmes’ theory. Punishment of a given person “to make men know and 
obey” has two facets—first, punishment of the defendant as a member of 
the community, in order to adjust the mores of the community to the new 
or forgotten rule, and second, punishment of the defendant as an indi- 
vidual. If some reason appears in a particular case which shows that it is 
unfair, unwise, and unnecessary to punish all members of the community 
who violate an unknown law, the defendant, as a member of the com- 
munity, should be excused. We must also recognize the possibility that 
the defendant should be entitled to the defense if he can show that it is 
unfair, unwise, and unnecessary to punish him, and that giving him this 
defense will not interfere with the enforcement of the law or with the 
adjustment of the mores in the community at large. Insanity and infancy, 
as a result of which the defendant does not know either the law or the 
mores, are examples of such a personal defense. 

The theories of Austin and Holmes in support of the general rule that 
mistake of law is not a defense are by no means inconsistent. Professor 
Perkins has called them “the two pillars which support the maxim.”** 
But in applying them, we must carefully note their limitations, discussed 
above, and where neither reason requires a conviction, the defense should 
be allowed. Parrot-like repetition of the ancient rule denying such a de- 
fense is no substitute for re-examination of a modern problem in the light 
of modern conditions. 

Steering our proposed defense between the Scylla of Austin’s difficulty 
of proving the defendant’s lack of knowledge of the mores, and evaluating 
his excuse therefor, and the Charybdis of Holmes’ determination ‘‘to make 
men know and obey,” our course must have certain characteristics. 

Where the defense is based upon some excuse available to the com- 
munity, including the defendant, for not incorporating the legal rules into 
the mores, it should suffice if we can find either clear-cut impossibility of 
anticipating the legal rule, or at least conduct of the legislature, courts, or 
executive officers of the state itself which might have misled the com- 
munity as to the legal rule. Nothing short of this can properly overcome 
the need of punishment to make the legal rule effective to mould the 
mores, or in any event to compel obedience to the law, under Holmes’ 
theory. 

But it should be immaterial whether the conduct, thus reasonably be- 
lieved by the community to be lawful, is proscribed by the mores. The 
community is entitled by fundamental principles of Anglo-American juris- 
prudence to an opportunity to know whether or not there are legal sanc- 

+ Perkins, op. cit. supra note 1, at 44. 
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tions behind its mores, before it is fair to punish its members with such 
sanctions.*9 

If the defense is to be based upon an excuse personal to the defendant, 
there must be clear, objective evidence that the defendant did not know 
his conduct was forbidden by the law, and his excuse for this lack of 
knowledge must be one which objectively negatives any possible fault on 
his part, under Austin’s requirement. In other words, his excuse must be 
of such a nature that it is not tied up with the question of the mores. 
Further, under Holmes’ test we must find that giving him a personal de- 
fense will not relax the influence of the law generally on the community. 

A mistake of law not giving an absolute defense may nevertheless be a 
ground for mitigating the punishment. Unwitting violation of the law 
does not show the same prospect of recidivism or moral guilt on the part 
of the defendant as if he had deliberately committed acts which he knew 
were criminal, thus flouting the authority of the state and showing a 
need, not merely of education as to the law and mores, but of moral ref- 
ormation. In the decisions it is not uncommon to find instances where 
reduced or nominal penalties are imposed upon a defendant who acted 
under a mistake of law, and there are a few cases in which the appellate 
court itself recommended a pardon.*® Punishment in this type of case is 
usually justified solely on the deterrent theory, and although deterrent 


punishments tend toward severity rather than leniency, this is one in- 
stance where the establishment and vindication of the law is all that is 
needed, and a heavy penalty is out of place.“ However, the existence of 
such a dispensing power in the courts should not lead them to deny the 
defense where they should properly, on a sound analysis of the problem, 
have held that the defendant was legally, as well as morally, innocent. 


39 Where the legal rule is clear and there is an opportunity to learn of it, we admit that a de- 
fendant is culpable if he knows that his act is proscribed by the mores, although he may not 
know that it is a crime. This is recognized in the insanity test; see M’Naghten’s Case, 10 Cl. & 
Fin. 200, 210 (H.L. 1843), in which Tindal, C. J., says: “If the accused was conscious that 
the act was one which he ought not to do, and if that act was at the same time contrary to the 
law of the land, he is punishable; ... .” But where the law was not available to the commu- 
nity, the principle of “nulla poena sine lege” comes into play to protect even such defendants. 
See infra, p. 655. 


4 Coffey v. State, 38 Okla. Crim. 91, 258 Pac. 923 (1927) (fifteen year sentence for peace 
officer killing a suspected misdemeanant reduced to ten years); Rex v. Lynn, 2 Term. Rep. 733, 
2 Leach 560 (K.B. 1788) (fine of only five marks for taking a corpse from a cemetery for dis- 
section). See cases cited in note 42 infra, where a pardon was recommended. 


L. Hall, Reduction of Criminal Sentences on Appeal, 37 Col. L. Rev. 521, 533-34 
549 (1937). 
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- The cases in which a pardon has been recommended are usually cases in 
which, on our analysis, an acquittal should have been ordered.* 


THE GENERAL RULE: MISTAKE OF LAW IS NO DEFENSE 
WHERE A SPECIFIC INTENT IS NOT REQUIRED 

Before discussing the cases in which misleading conduct attributable to 
the state is the basis of a defense of mistake of law, some other suggested 
exceptions to the general rule may conveniently be considered at this 
point. 

I. SHOULD EVERY REASONABLE MISTAKE OF LAW BE A DEFENSE? 

Professor Keedy has advocated giving a defense of mistake of law 
wherever a mistake of fact would be a defense. He writes: 

When . . . . a person does an act under an erroneous idea of a situation reached by 
applying law to facts, if the act done would not be criminal provided the situation were 
as he believed it, the defendant should have a good defense. He is in the same position, 
so far as his state of mind is concerned, as though the situation regarding which he was 


mistaken were one solely of fact. By applying the test which governs mistake of fact 
the defendant in the above case does not have the criminal mind. 


With such a person Professor Keedy contrasts the defendant who “‘does 
an act without giving any attention to the law as such”; to him he would 
give no defense.** Following the mistake of fact analogy further, Professor 


Keedy would give no defense based on mistake of law unless the mistake 
were reasonable.‘ 

But there are essential differences between mistake of fact and mistake 
of law which we feel are not sufficiently taken account of in this analysis. 
Few laws are passed, or prosecutions instituted, in order to bring home 
to a defendant true knowledge on a question of fact, or to change unsound 
mores based on factual premises.** But as Holmes has pointed out, the 
necessity of changing the mores and of influencing the future conduct of 
others keeps out the defense. Further, mistakes of fact do not present the 
same difficulties of proof as would be present if reasonable mistake of law 
were to be a defense. 

# See Rex v. Bailey, Russ. & Ry. 1 (C.C.R. 1800), discussed infra, p. 657; Green v. State, 
58 Ala. 190 (1877); and Hoover v. State, 59 Ala. 57 (1877), discussed infra, p. 670. 

43 Keedy, Ignorance and Mistake in the Criminal Law, 22 Harv. L. Rev. 75, 91 (1908). 

“ Thid., at go. 45 Tbid., at gs. 

# Perhaps the belief in the existence of supernatural spirits among the Indians, as in Reg. v. 
Machekequonabe, 28 Ont. Rep. 309 (1897), or as to the sufficiency of religious treatment for 
disease, as in Commonwealth v. Breth, 44 Pa. Co. Ct. 56 (1915), are examples of such “un- 


sound” mores found in at least a portion of the community. In both cases the defendants were 
convicted. 
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Il. SHOULD ADVICE OF PRIVATE COUNSEL GIVE A DEFENSE? 


Another exception which has been put forward as a defense is found 
where the defendant has consulted private counsel and has been advised 
that his proposed acts are legal. Professor Perkins favors giving a defense 
under these circumstances, limited to advice from a “reputable attorney,” 
where the “belief in the legality of the conduct is in good faith” and “the 
thing done is not obviously anti-social in character.”*’ Aside from the 
difficulty of determining in borderline cases what acts are “obviously 
anti-social,” his point that the proof of the defendant’s mistake of law 
would not present “‘questions incapable of solution” where he has con- 
sulted an attorney, appears to be well-founded. 

It is not entirely clear whether the emphasis on reasonable reliance in 
the defense here proposed by Professor Perkins is upon the good faith and 
reasonableness of the defendant, or of the attorney whom he has con- 
sulted, or both. Apparently he would view the question from the stand- 
point of the defendant, a layman. This means that legal advice that was 
clearly unreasonable under the law as it then stood would give a defense. 

The cases uniformly hold that no defense should be given* and it is 
submitted that they are correctly decided. It would be unwise social 
policy to reward the clients of lawyers who gave favorable but unreason- 
able advice, at the expense of others in the community who were given 


unfavorable but correct opinions on the law. Lawyers are under enough 
temptations toward dishonesty already, without giving them the power to 
grant indulgences, for a fee, in criminal cases. Nor is the private attorney 
an “‘officer of the state”’ for whose advice the state is responsible, whatever 
may be his status as an “officer of the court” for other purposes. Different 


47 Perkins, op. cit. supra note 1, at 42-43. One of the cases cited by Professor Perkins as one 
of the “exceptions at extreme points” in favor of his position appears to involve a statute in 
which the specific intent to register unlawfully, required by the crime, was negatived by the 
defendant’s mistaken reliance upon legal advice from the registration officers. See State v. 
White, 237 Mo. 208, 140 S.W. 896 (1911) (under statute punishing “fraudulent registration”). 

48 In addition to the cases cited by Perkins, op. cit. supra note 1, at 42-43, see Sinclair v. 
United States, 279 U.S. 263 (1929); People v. McCalla, 63 Cal. App. 783, 220 Pac. 436 (1923); 
State v. Huff, 89 Me. 251, 36 Atl. 1000 (1897); Forwood v. State, 49 Md. 531 (1878); State v. 
Marsh, 36 N.H. 196 (1858); Hamilton v. People, 57 Barb. (N.Y.) 625 (1870); Green v. Griffin, 
95 N.C. 50 (1886) (disobedience of injunction on advice of counsel that it had been vacated by 
an appeal); State v. Reeder, 36 S.C. 497, 15 S.E. 544 (1892). Of course, if the advice of the 
attorney is as to a matter of fact rather than of law, reliance upon such advice would ordi- 
narily constitute a reasonable mistake of fact, and is a defense to most crimes. People v. 
Flumerfelt, 35 Cal. App. (2d) 495, 96 P. (2d) 190 (1939). Under any view, if the defendant’s 
personal belief in the legality of his conduct was unreasonable, even though he had consulted 
counsel, he would be guilty. See Ward v. State, 42 Tex. Crim. 435, 60 S.W. 757 (1901); Crouch 
v. State, 39 Tex. Crim. 145, 45 S.W. 578 (18098). 
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considerations arise when some officer of the state has given the erroneous 
advice, and a defense may then be justified. 

If Professor Perkins would require that the advice given by the at- 
torney must be reasonable, the advice would be erroneous only if there 
were an ambiguity in the existing law. In cases where the state is fairly 
to be held responsible for this ambiguity, we shall see that the defense, if 
allowed, is granted even though the defendant has not consulted counsel 
or otherwise personally relied on the misleading conduct of the state. 
If it is felt that the state cannot afford to permit the defense, whether or 
not the defendant has consulted counsel becomes immaterial, for the con- 
siderations of public policy which require that the defense be denied do 
not depend upon the reliance or non-reliance of the particular defendant. 


III. SHOULD A CUSTOM TO ACT AS DEFENDANT DID GIVE HIM A DEFENSE? 
Numerous defendants have urged that if they followed a course of con- 
duct customary in the community (i.e., not only not proscribed, but quite 
possibly encouraged, by the mores), they should have a defense if it turns 
out that their conduct was illegal. The defense is commonly denied,*® un- 
less a specific intent is required for guilt,5° and even in such crimes, the 
defense is not available unless the defendant can prove that he believed 
that the custom gave him a legal right thus to act.* The rule is thus the 
same as where a religious belief that it is not wrong to do the forbidden 
act is relied upon by a defendant who is not in a position to avail himself 
of the insanity defense. This is one of the clearest cases for denying the 
defense, since the urgent need for moulding the mores of the community 


or of the religious sect is apparent from the proof relied upon as a basis for 
the defense.‘ 


49 Schuster v. State, 48 Ala. 199 (1872); Everhart v. People, 54 Colo. 272, 130 Pac. 1076 
(1913); Bankus v. State, 4 Ind. 114 (1853); Lincoln v. Shaw, 17 Mass. 410 (1821); Hickman v. 
State, 64 Tex. Crim. 161, 141 S.W. 973 (1911). 

5° Commonwealth v. Shed, 1 Mass. 227 (1804); Cutter v. State, 36 N.J.L. 125 (1873); 
Respublica v. Hannum, 1 Yeates (Pa.) 71 (1791); Reg. v. Norman, Car. & M. sor (1842); 
Meirelles v. Banning, 2 B. & Ad. gog (1831). Contra: State v. Welch, 73 Mo. 284 (1880); 
Lancaster & Smith v. State, 3 Coldw. (Tenn.) 340 (1866). 

5* Commonwealth v. Doane, 1 Cush. (Mass.) 5 (1848); Lawrence v. State, 20 Tex. App. 
536 (1886). 

8 No defense is given in any of these cases. Reynolds v. United States, 98 U.S. 145 
(1878); Commonwealth v. Has, 122 Mass. 40 (1877); State v. White, 64 N.H. 48, 5 Atl. 
828 (1886); Copeland v. Donovan, 124 Misc. 553, 208 N.Y. Supp. 765 (Erie Co. Ct. 1925); 
Reg. v. Price, 3 Per. & Dav. 421, 11 Ad. & El. 727, 9 L.J. (.c.) (N.S.) 40, 4 Jur. 291 (1840). 

53 Indeed, where the custom is sufficiently outrageous, it has been held that it is not avail- 
able as a defense even in a crime requiring a specific intent. In Lawrence v. State, 20 Tex. App. 
536 (1886), two Union sympathizers had had their property taken by Confederate irregulars, 
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THE FIRST EXCEPTION: WHEN LEGISLATION MAY HAVE LED THE 
COMMUNITY OR THE DEFENDANT TO BELIEVE (ERRONEOUSLY) 
THAT CERTAIN CONDUCT IS NOT ILLEGAL 

For many years the legislature has been the most prolific, and in many 
states the only, source of new penal law. When a statute is passed there 
is not even the pretense, which is found in most judicial decisions 
broadening the common law, that the new legislation should flow out of 
premises already established by judicial decision or earlier legislation. 
Many statutes are frankly passed to change or eliminate conditions which 
are not proscribed by the existing social mores. This is not to say that 
legislation which is unable to secure such acceptance after its passage can 
be wholly effective, or can, as Professor Jerome Hall has put it, be an 
“actual criminal law.’’s* But on the other hand, it is safe to say that most 
new laws can never become integrated with the mores, if no attempt is 
ever made to enforce them. 

Because of this very nature of criminal legislation, the problem of the 
wisdom of granting a defense of mistake of law where there is a variance 
between law and mores is acute, and the resolution of this problem is cor- 
respondingly illuminating. 


I. EFFECT OF A STATUTE NOT ENACTED UNTIL AFTER THE 
ALLEGED CRIME WAS COMMITTED 


The power to make its legislation, even criminal legislation, operate 
retroactively, is one of the inherent powers of any legislature, unless 
limited by constitutional provisions or abjured by the mores of the legisla- 
tors themselves. The German Reichstag has used this power.** For cen- 
turies it was the rule in England that an act of Parliament, passed and 
approved during a session, took effect as of the beginning of the session 
unless the act itself provided a later date. Even though it was not until 
1793 that a general statute abolishing this rule was passed,‘’ there are al- 
most no recorded prosecutions for acts done prior to the date such bills 


and had retaliated by taking other property from Confederate sympathizers. Their testimony 
that they and the rest of the community believed, under the rules of war, that such retaliation 
was not larceny, was held to present no defense, insofar as their belief was based upon the 
custom. Perhaps much the same considerations underlie the somewhat similar decision in 
State v. Welch, 73 Mo. 284 (1880). 


54 J. Hall, op. cit supra note 1, at 577. 
58 See J. Hall, Nulla Poena Sine Lege, 47 Yale L.J. 165, 170 n. 35, 175 n. 44 (1937). 


% See Smead, The Rule Against Retroactive Legislation: A Basic Principle of Jurisprud- 
ence, 20 Minn. L. Rev. 775, 779 (1936). 


$1 33 Geo. III, c. 13 (1793). 
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were signed,** although there are a few instances of retroactive bills of 
attainder applying to specific persons.‘ 

Our analysis indicates that in cases of ex post facto penal legislation 
there can be no justification for not giving the defense of a mistake of 
law. There is no way by which future legislation may be forecast, and if 
the penal statute was not passed until after the acts penalized were com- 
mitted, there can be no possible basis for punishing the community for 
not performing a task it had never been asked to do—proscribing such 
conduct in its mores. Nor is there any problem of proof, for the facts all 
appear in the public records of the state. 

Even if the conduct was in fact forbidden by the mores in existence at 
the time the act was done, the community has never been warned that 
there would be penal consequences for violating them. The concept of 
fairness summarized in the phrase nulla poena sine lege comprehends not 
merely knowledge (or the opportunity to acquire knowledge) that the act 
is against the mores, but also similar knowledge (or opportunity to acquire 
knowledge) that a violation of the mores will be punished. Were liability 
to depend on the actual state of the mores of the time, many of the diffi- 
culties of proof against which Austin warned would be present. 

These facts are so obvious that in the United States, by Sections 9 
and 1o of Article I of the Federal Constitution, neither the Congress nor 
the state legislatures are permitted to pass ex post facto laws. The need 
of a defense analogous to that of mistake of law is thus obviated by mak- 
ing such a law void. It is not necessary to prove reliance by the defendant 
or by the community upon the fact that there was no law in effect at the 
time the defendant acted; for instance, if at the time he acted his conduct 
was thought illegal because violative of a statute later determined to be 
unconstitutional, no subsequent enactment could constitutionally impose 
punishment, although the later statute were passed in such form as to be 
constitutional as applied to future acts. 

58 The question was raised in Rex v. Thurston, 1 Lev. *or (K.B. 1663), where the defend- 
ant’s criminal liability depended upon the question whether an act of Parliament validating 
certain proceedings related back to the first day of the session. The court declined to decide 
the case when it was argued, but the fact that the defendant was not released until he had been 
pardoned seemed to indicate to the reporter that “the opinion of the court was against him,” 


i.e., that the statute did relate back. A similar question might have been raised as to the effect 


of a “declaratory act,” but there is no evidence that any such prosecutions ever were insti- 
tuted. 


59 A number of such instances are collected in Calder v. Bull, 3 Dall. (U.S.) 385, 386, 380 
(1798). 

6 See J. Hall, op. cit. supra note 55, at 170. 

St See Hartung v. People, 26 N.Y. 167, 178 (1863). 
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Il. EFFECT OF A STATUTE, PROCLAMATION OR REGULATION WHOSE EXISTENCE 
WAS NOT KNOWN TO THE DEFENDANT AT THE TIME 
THE ALLEGED CRIME WAS COMMITTED 


a) Legislation——Where the legislature has passed a valid statute, of 
which both the defendant and the community might have secured knowl- 
edge, had they but kept track of the legislature’s activities, or checked 
over the older statutes still in force, there is also no ground of defense, for 
the passage of the statute into the mores would be hindered by allowing 
the defense. Where the acts complained of occurred soon after the pas- 
sage of the act,” or where the usual formalities of official publication have 
not been fully complied with,®* the courts have somewhat reluctantly 
affirmed convictions, but where there is neither factor present, there is no 
hesitation in enforcing the law.** The same rule is in effect as to civil 
statutes.*®s 

A similar result is found where the defendant is a stranger who offers 
to prove that the law in his state of residence would not have penalized 
his conduct, and that he did not know that the law of the forum was other- 
wise. Liability is clear under the cases, even where the defendant was 
forcibly brought within the jurisdiction,” or had sent his partner there 
to do business while he remained in another jurisdiction. The defendant, 
by acting within the jurisdiction, becomes a member of the community 
and as such may be justly held liable, for the purpose of enforcing uniform 
standards of conduct within the jurisdiction. After all, no impossible 

“ Zakrasek v. State, 197 Ind. 249, 150 N.E. 615 (1926) (three weeks); Jellico Coal Co. v. 
Commonwealth, 96 Ky. 373, 29 S.W. 26 (1895) (six weeks); Hughes v. State, 67 Tex. Crim. 


333, 149 S.W. 173 (1912) (three months); New York Central & H. R. R. Co. v. United 
States, 239 Fed. 130 (C.C.A. 2d 1917) (four months). 

3 State v. Click, 2 Ala. 26 (1841). But see The Cotton Planter, Fed. Cas. No. 3270 (C.C. 
N.Y. 1810). 

64 Dickens v. State, 30 Ga. 383 (1860); Winehart v. State, 6 Ind. 30 (1854); Forwood v. 
State, 49 Md. 531 (1878); State v. Wilforth, 74 Mo. 528 (1881); State v. Welch, 73 Mo. 284 
(1880); Townsend v. Commercial Travelers Mutual, 188 App. Div. 370, 177 N.Y. Supp. 68 
(1919); State v. McBrayer, 98 N.C. 619, 2 S.E. 755 (1887); Pappas v. State, 135 Tenn. 499, 
188 S.W. 52 (1916); Debardelaben v. State, 99 Tenn. 649, 42 S.W. 684 (1897); Atkins v. State, 
95 Tenn. 474, 32 S.W. 391 (1895); McCallister v. State, 55 Tex. Crim. 393, 116 S.W. 1154 
(1909); Reg. v. Crawshaw, 30 L.J. (a.c.) (N.S.) 58 (C.C.R. 1860). 

6s Heard v. Heard, 8 Ga. 380 (1850); Webster v. Sanborn, 47 Me. 471 (1859). 


® Commonwealth v. O’Brien, 172 Mass. 248, 52 N.E. 77 (1898); Reg. v. Lopez, Dears. & B. 
525 (C.C.R. 1858); In re Barronet, 1 E. & B. 1 (Q.B. 1852); Rex v. Esop, 7 C. & P. 456 (C.C.C. 
1836). In Chaplin v. State, 7 Tex. App. 87 (1879), a case involving ignorance of a governor’s 
proclamation reinstating a statute, the general rule was applied even though the defendant, a 
stranger, had asked a member of the local community about the law in question, and had been 
informed that it was not in effect. 

6 Reg. v. Sattler, Dears. & B. 539 (C.C.R. 1858). 


* Cambioso v. Maffet, Fed. Cas. No. 2330 (C.C. Pa. 1807). 





MISTAKE OF LAW 657 


task is usually asked of him, and any other rule would open the doors to 
give the more liberal (or rudimentary) laws of the defendant’s state a 
limited extra-territorial effect in other states or countries to which the de- 
fendant might come, or be brought, or decide to do business. 

But the reasons behind the general rule do not require a conviction 
where the defendant can prove by clear objective evidence that neither 
he, nor any member of the community in his part of the world, could 
possibly have learned of the enactment of the new law under which he 
was being prosecuted. With the coming of the radio, such cases can hardly 
arise today, but the older decisions are of interest for the light they shed 
on the fundamental problem. 

The first case raising this problem is Rex v. Bailey,’® which was decided 
in England in 1800. A statute had been approved in London on May 10, 
1799, and it was enforced to convict the defendant, in an English ship off 
the coast of Africa, who maliciously shot at another English ship on June 
27 of the same year. The jury was told that the impossibility of com- 
municating the new law to the defendant before he acted would constitute 
no defense. It is of course true that his act was immoral and forbidden by 
English mores, but this is not mentioned as a ground of decision. That the 
general “badness” of the defendant was immaterial is also shown by the 
fact that most of the judges recommended a pardon, which the defendant 
was later given. A later English dictum by the Court of Appeal appears 
to impose a serious limitation on the rule of the Bailey case, by giving a 
defense until the defendant has had a reasonable time to learn of the new 
law, where a continuous course of proceedings (carrying natives on a 
cruise without a license) was made unlawful after its commencement.” 

Two early American decisions in the federal courts reach opposite re- 
sults. A defense was given in The Cotton Planter,” which involved a for- 
feiture prosecution for violation of an embargo act which was approved 
January 9, 1808, but which was unknown in St. Mary’s, Georgia, when the 
defendant sailed on January 18, 1808, from that port. There was a practice 
of posting federal laws in ports when received, and the court reasoned that 
since Congress had not indicated the precise date when the statute was to 
go into effect, the court could supply the effective date, holding that “such 

6 It is of course permissible to split the community up geographically, as here, or in any 


other way, in order to see what effect the law could have had on its mores. See J. Hall, op. cit. 
supra note 1, at 577 n. 88. 


7 Russ. & Ry. 1 (C.C.R. 1800). 


7 Burns v. Nowell, 5 Q.B.D. 444, 49 L.J. (Q.B.) (N.S.) 468, 43 L.T. (N.S.) 342, 29 W.R. 30, 
44 J.P. 828 (C.A. 1880). 


™ Fed. Cas. No. 3270 (C.C. N.Y. 1810). 
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laws should begin to operate in the different districts only from the times 
they are respectively received.’’”? Technically, a mistake of law was not 
involved, since the law was not in effect under the decision. However, the 
strong language of the court, and the policy underlying its opinion,” sug- 
gest that the court, if forced to admit that the law was in effect from the 
date of its passage, would nevertheless have given the defendant his de- 
fense. The decision is to be compared with the contemporaneous circuit 
court decision by Mr. Justice Story in The Ann," which enforced the for- 
feiture upon the basis that the statute took effect at once. 

While Mr. Justice Story’s opinion is sound as to the effective date of 
such a statute,” we believe that it would have been better policy to allow 
the mistake of law as a defense. There is no real problem of proof, and 
enforcement of the statute against those too far off to have heard of it is 
as truly ex post facto in substance as to enforce it retroactively. Time is 
merely the fourth dimension; it is not the only one. The same considera- 
tions apply to these cases. 

A much more difficult problem is presented where the later statute 
amends or supersedes an earlier one, and the defendant acts before he 
could have heard of the later legislation. If criminality is based on a 
violation of the earlier statute, which was repealed before the defendant 
acted, he should be released, although the problem has apparently not 


arisen. Or if the second law merely supersedes the earlier legislation, with- 
out appreciably changing the penalty, there is no real unfairness in prose- 
cuting the defendant under it, where he had an opportunity to learn of the 
prior law.”” 

But what if the later act amends the prior law by increasing the 
penalty? In the one early case presenting this question, the court enforced 
a customs forfeiture provided by the later act, pointing out that the de- 


73 Thid., at 621. 


74 “A more abject state of slavery cannot easily be conceived, than that the legislature 
should have the power of passing laws inflicting the highest penalties, without taking any 
measure to make them known to those whose property or lives may be affected by them. 
It is not only necessary, therefore, in a country governed by laws, that they be passed by the 
supreme or legislative power, but that they be notified to the people who are expected to obey 
them.” Ibid., at 621. “....the law never compels a man to do an impossibility 
Why then should he be compelled here to as great an impossibility, that of conforming his 
conduct to a rule which he had no opportunity of being acquainted with?” Ibid., at 622. 


78 Fed. Cas. No. 397 (C.C. Mass. 1812). 
% So held in Bank of Mobile v. Murphy, 8 Ala. 100 (1845). 


71 This was apparently true in The Ann, Fed. Cas. No. 397 (C.C. Mass. 1812), although Mr. 
Justice Story was not content to rest his decision on this ground alone. 
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fendant knew he was acting illegally under the prior law.” Although a 
retroactive act increasing the penalty would unquestionably be invalid as 
an ex post facto law,’ there is here no subsequent legislation which brings 
the case under the constitutional prohibition, and our analysis does not 
require that one who has acted in violation of the earlier law which he 
could have known to be in existence, should be given a defense. The 
protection of this defense is for those who conform to the law, to the extent 
that they could have known of it, and not for those who violate it, gam- 
bling on the extent of the penalty. 

The fairest way to deal with the entire problem of ignorance of the 
passage of a statute is to provide that a reasonable period shall intervene 
between the enactment of a statute and its taking effect, and a number of 
states have done so, either by constitutional provisions applying to 
statutes subject to a referendum petition®* or by a general construction 
statute.** But even under such provisions, emergency legislation will take 
effect at once. 

b) Executive proclamations—The same rule should be applied where 
the statute under which the defendant is being prosecuted expressly pro- 
vides that it shall come into effect only under certain conditions and after 
a proclamation by the chief executive officer of the state that the condi- 
tions have been fulfilled. Such proclamations are public acts and are 
matters of record, and it is just as much the policy of the law ‘“‘to make 
men know and obey” the legislation made effective by them, as that 
made effective on approval of the executive after passage by the legisla- 
ture. The only case we have found which raised the question held that 
ignorance of such a proclamation was not a defense.™ 

It must be admitted that proclamations are not so widely publicized 
as the fact of passage and executive approval of legislation, nor are they 
so commonly printed, but proclamations do also stem from a single source 
and can usually be located. If it were actually proved to have been 
physically impossible for the defendant to have known of the proclama- 
tion, he should be acquitted, according to the analysis here set forth. And 
in any event, if executive proclamations declaring statutes to be effective 
are to have real effect in moulding the mores of the community, they 
should be permanently collected and printed in such form as to be avail- 
able for public distribution. The Federal Register fills a very real need, 


7 United States v. Fourteen Packages of Pins, Fed. Cas. No. 15,151 (D.C. Pa. 1832). 

7 Calder v. Bull, 3 Dall. (U.S.) 385 (1798). 

8° Mass. Const., art. 48 (90 days); Ohio Const., art 2, § 1(c) (90 days). 

§t Mass. Gen. Laws (1932) c. 4, §2(3odays). | ™ Chaplin v. State, 7 Tex. App. 87 (1879). 
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and some similar publication ought to be developed for use in the many 
states which now provide no such machinery.** 

c) Local legislation—Should a defendant ignorant that his act is un- 
lawful under a city charter or a city or town ordinance be given a de- 
fense, if his mistake was due to the fact that the provisions thereof were 
not available for general distribution, and were in fact unknown to most 
members of the community? Such local legislation, or legislation of local 
bodies, is rarely given much publicity, and in many cases is not even 
printed, except at rare intervals. 

If it is physically impossible for the defendant to learn of such pro- 
visions, he should be given a defense. But where this is not true, it would 
be difficult to litigate the question of the validity of his excuse for his 
ignorance. Perhaps in such a case it would be better to follow the general 
rule, and give no defense. One court has denied the defense where no such 
impossibility was shown to exist.** But that case involved a conviction 
for murder while resisting legal arrest, and the fact that the defendant 
did not know that the city charter gave the arresting officer that power 
could constitute no defense to a murder prosecution, since it is immaterial 
in this crime whether the defendant knew the arrest to be legal or not. 

d) Rules of commissions —The tremendous growth of regulation by ad- 
ministrative bodies, both state and federal, with rule-making powers, has 
left the citizen faced with a vast mass of rules promulgated by various 
commissions, and covering many phases of business, which have the force 
of law and for the violation of which criminal penalties are often imposed 
by statute. Except as to federal regulations, printed in the Federal Regis- 
ter, it is not, we believe, an exaggeration to say that it is literally im- 
possible for a citizen to assemble all the relevant rules of administrative 
bodies which might apply to his daily conduct at any given time. A num- 
ber of commissions may have some jurisdiction over him, whereas laws 
come only from the legislature or inferior legislative bodies with definite 
territorial jurisdiction, and proclamations only from the chief executive. 
It appears fair to say that many people believe it is the duty of the ad- 
ministrative commission to bring home to them its rulings, and that there 
is not the same need for such commissions to have the legislature’s power 
“to make men know and obey” at their peril. 

83 In Griswold, Government in Ignorance of the Law—A Plea for Better Publication of 
Executive Legislation, 48 Harv. L. Rev. 198 (1934), the chaotic condition of the federal 


records was reviewed, and a bill recommended which led to the establishment of the Federal 


Register. Conditions in many states are bad enough, in spite of the smaller volume of material 
and its lesser importance in most cases. 


4 State v. Williams, 36 S.C. 493, 15 S.E. 554 (1892). 
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The authorities on this question are meager. One Arizona court, in a 
case in which the defendant argued that a statute penalizing non-compli- 
ance with a wage scale to be fixed by the state highway commission was 
unconstitutional for vagueness, because he might be convicted if the wage 
scale was changed without his notice, stated: 


...if.... such wages should be changed without his knowledge, and he should be 
arrested for not complying with the change, he could defend on that ground. It would 
be a question of fact whether he knew of the change or not. It is true that the mere 
doing of an act forbidden by statute in some kinds of cases makes out the crime, but, 
where the criminality of the act is made to depend upon a rule or order of the state 
highway commission or other agency, the person charged with its violation should be 
permitted to show that he did not knowingly do so.*s 


But in a later case the same court interpreted its earlier language as giving 
the defense of ignorance of the adoption of a rule of the commission only 
if the defendant, ‘‘although exercising care, did not know of such rule or 
change” ;®* in other words, the mistake must be reasonable and not merely 
honest. 

It is also interesting to note that the Securities Exchange Act of 1934 
provides for a mitigated penalty for a defendant who “willfully violates 
any rule or regulation thereunder . . . . if he proves that he had no knowl- 
edge of such rule or regulation.’”’*’ In the Public Utility Holding Com- 
pany Act of 1935** and the Investment Company Act of 1940,*® an abso- 
lute defense to both fine and imprisonment is given if such lack of knowl- 
edge is proved by the defendant. Oddly enough, however, neither mitiga- 
tion nor defense is found in the original Securities Act of 1933%° or in the 
more recent Trust Indenture Act of 1939.” 


8s State v. Anklam, 43 Ariz. 362, 31 P. (2d) 888 (1934) (italics added). 

» ® Borderland Construction Co. v. State, 49 Ariz. 523, 68 P. (2d) 207 (1937). The court 
went on to hold that the defendant’s mistake as to whether a given workman was a “black- 
smith’s assistant” or an “unskilled laborer,” where it knew the wage scale for each which the 
commission has established, was no defense under any circumstances, but this mistake was as 
to interpretation of the regulation only, for the defendant did know the text of the regulations 
then in force. 

87 49 Stat. 904 (1934), 15 U.S.C.A. § 78ff. (Supp. 1940). 

88 49 Stat. 836 (1935), 15 U.S.C.A. § 792-3 (Supp. 1940). 

% 15 U.S.C.A. § 80a-48 (Supp. 1940). 

9 48 Stat. 87 (1933), 15 U.S.C.A. § 77a (Supp. 1940). 

% 53 Stat. 1177 (1939), 15 U.S.C.A. § 77yyy (Supp. 1940). Apparently through an over- 
sight, there is no provision in the Investment Advisers Act of 1940 penalizing the violation of a 
regulation issued thereunder as a crime (15 U.S.C.A. § 80b-17 (Supp. 1940)), and therefore 
no defense is needed or given for failure to know of the regulations. There are no criminal 


penalties in the Corporation of Foreign Bondholders Act, 48 Stat. 92-95 (1933), 15 U.S.C.A. 
§§ 77bb-mm (Supp. 1940). 
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A defense of reasonable ignorance of the regulations of state and federal 
commissions seems to be clearly justified, in spite of the difficulties of 
proof. Factors such as the nature of the regulation, whether the de- 
fendant ought to have known that the matter in question might be the 
subject of regulation, the initial publicity given to the making of the regu- 
lation in question, whether the text of the regulation was easily available, 
and whether the defendant is charged with violation of an original regula- 
tion or of a recent amendment which he had no reason to anticipate, are 
all material. Sound discretion on the part of the prosecuting officials is 
of course a considerable protection to the morally innocent, but many of 
the crimes involved here carry serious penalties, as distinguished from the 
petty offences commonly termed mala prohibiia as to which society can 
better afford to let administrative discretion be the only safeguard.® 


Ill. EFFECT OF A STATUTE WHOSE CONSTITUTIONALITY IS NOT JUDICIALLY 
DETERMINED UNTIL AFTER THE ALLEGED CRIME WAS COMMITTED 


We are here dealing with the attitude which the defendant and the rest 
of the community should adopt toward statutes whose constitutionality 
had not been passed upon by the courts at the time the defendant com- 
mitted the acts for which he is criminally prosecuted. The extent to which 
a defendant will be protected by a court decision in his favor which is later 
overruled, or is charged with notice of a court decision adverse to him of 
which he had no actual knowledge, is reserved for discussion later in this 
article. 

a) Where a statute which purports to legalize the defendant's conduct is 
later held to be unconstitutional.—Citations are unnecessary for the proposi- 
tion that provisions in a statute which it is beyond the constitutional 
power of the legislature to enact are void. But where these unconstitu- 
tional provisions purport to legalize conduct (which would have been 
criminal under the earlier law) we ought nevertheless to give the de- 
fendant a defense in a prosecution for violation of the earlier law. Such a 
defense should not necessarily rest on estoppel, and the defendant ought 
not to be required to prove knowledge of the later law or his express re- 
liance on its constitutionality. 

The true reason why the defense should be given is because the policy 
of the legislature “‘to make men know and obey”’ its laws is advanced by 
the establishment of the rule that anyone who does act in accordance 
with its legislation will be protected against criminal prosecution. Thus 

* The completion of the Code of Federal Regulations last year may make it unreasonable 


for a person who knows that there are regulations of federal commissions affecting him to be 
ignorant of such regulations which have been printed therein. 


93 See J. Hall, op. cit. supra note 1, at 568. 
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only can the social mores be encouraged to develop a tenet that the social 
mores themselves should follow legislation. A prosecution for doing the 
very thing which we wish to encourage the community to do will only 
hinder the attainment of the desired larger end, by providing a real basis 
for a feeling that legislation is unjust and arbitrary. It should also be 
noted that the problem of proof is simple, for the evidence lies in legisla- 
tive and judicial records. 

The problem has arisen in its clearest form where the later statute 
purported to repeal a law, and after the repealing statute has been held 
unconstitutional, the defendant has been prosecuted under the earlier 
law. There is a wide split of authority as to whether or not a defense will 
be granted. In a court which does not recognize this defense, another 
more cumbersome method of securing the acquittal of such a defendant is 
available if the repealing section of the new law is separable and can be 
upheld, although the substituted provisions of the repealing act are held 
unconstitutional.%* But this device, involving the abrogation of both the 
earlier law and its unconstitutional substitute, thus leaving the subject un- 
regulated by legislation, would be unnecessary if the courts frankly recog- 
nized the nature of the problem. 

The question has also arisen in other forms.%* The New Jersey court, in 
a case decided in 1893, denied a defense to one convicted of selling liquor 
without a license, although the defendant pleaded that a license had been 
issued to him by a county board created by a statute which was subse- 
quently held to be unconstitutional.*’ The court applied the rule that 
there could not be a de facto officer where the statute creating the office 


% The defense was given in State v. Godwin, 123 N.C. 697, 31 S.E. 221 (1898) and in 
Claybrook v. State, 164 Tenn. 440, 51 S.W. (2d) 499 (1932). It was denied and the defendant 
was convicted for violating the earlier statute in Dupree v. State, 184 Ark. 1120, 44 S.W. (2d) 
1097 (1932) and in Ex parte Masters, 126 Okla. 80, 258 Pac. 861 (1927). There is at least a 
dictum (and perhaps a square holding, for the facts are not clear) to the same effect in Ex parte 
Davis, 21 Fed. 396 (C.C. Ky. 1884). See the discussion of the problem in Perkins, op. cit. 
supra note 1, at 43-44; 45 Harv. L. Rev. 1113 (1932); Reliance upon an Unconstitutional 
Statute as a Defense to Criminal Prosecution, 82 U. of Pa. L. Rev. 371 (1934). 

95 Meshmeier v. State, 11 Ind. 482 (1858); Ely v. Thompson, 3 Marsh. (Ky.) 70 (1820). 

* Brent v. State, 43 Ala. 297 (1869) (unconstitutional statute giving defendant right to 
carry on lottery a defense to prosecution for violation of general lottery laws); Carr v. District 
Court, 147 Iowa 663, 126 N.W. 791 (1910) (unconstitutional statute purporting to legalize bond 
issue held defense to contempt proceedings against state officers who had been enjoined by an 
earlier decree from paying the bonds); Swincher v. Commonwealth, 24 Ky. L. Rep. 1897, 72 
S.W. 306 (1903) (unconstitutional statute permitting private policemen to carry concealed 
weapons no defense to prosecution under general statute); cf. Birdsall v. Smith, 158 Mich. 
390, 122 N.W. 626 (1909) (institution of criminal prosecution under unconstitutional statute 
held not to be ground for civil liability for malicious prosecution). 

97 State v. Camden, 56 N.J.L. 244, 28 Atl. 82 (1893). 
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was unconstitutional. This doctrine, however useful in civil cases,% 
should have no application in criminal cases, and the decision was over- 
ruled a few years later.%” 

There is an intimation in one case that if the defendant knew that the 
statute under which he was purporting to justify his conduct was uncon- 
stitutional, he should have no defense.'”® Proof of such knowledge on his 
part, in advance of judicial determination, would be difficult, but if it 
could be proved, there would be no mistake of law on his part for which a 
defense could be given. It would also appear that the defense should be 
denied if the statute in question was so absurd or so palpably beyond the 
powers of the legislature that no one could honestly believe it to be valid. 

Another limitation on the suggested defense should be mentioned. A 
belief in the constitutionality of a statute exempting the defendant from 
prosecution should be permitted only where the exemption purports to 
be from prosecution by the very jurisdiction in which the statute was passed. 
Thus it has been held that a state statute permitting the dispensing of 
drugs in a manner violative of the federal narcotic laws cannot avail the 
defendant to protect him from federal prosecution, even though the in- 
validity of the state statute was not judicially determined until after the 
defendant had acted.’* In such a case, the prosecuting jurisdiction has 
done nothing to mislead the community, nor is it fairly to be held re- 
sponsible for what another legislative body has done. 

b) Where a statute which purports to amend an earlier statute, without 
releasing the defendant from liability thereunder, is later held unconstitu- 
tional—There is clearly no material mistake of law where the statute 
which is later held invalid amended the prior law but did not purport to 
make legal, or reduce the penalty for, acts which were already criminal. 
Under these circumstances, courts uniformly hold that the prior law re- 
mains in force, and convict the defendant for violating it." The case is 


98 The leading case applying the doctrine is Norton v. Shelby County, 118 U.S. 425 (1886). 
The effect of an unconstitutional statute as a defense in civil cases is considered generally in 
53 A.L.R. 258 (1928), and, with reference to public officials, in Rapacz, Protection of Officers 
Who Act under Unconstitutional Statutes, 11 Minn. L. Rev. 585 (1927). The problem, how- 
ever, is beyond the scope of this paper, since protection of the interests of the injured plaintiff 
may require a different rule. 

99 Lang v. Bayonne, 74 N.J.L. 455, 68 Atl. 90 (1907) (civil case); State v. Carroll, 38 Conn. 
449 (1871); Beaver v. Hall, 142 Tenn. 416, 217 S.W. 649 (1919). 

100 Birdsall v. Smith, 158 Mich. 390, 122 N.W. 626 (1909) (civil suit for malicious prosecu- 
tions). 

rot Simmons v. United States, 300 Fed. 321 (C.C.A. 6th 1924). The same result has been 
reached in a civil case. Warren v. Kelly, 80 Me. 512, 15 Atl. 49 (1888). 

12 Barker v. State, 118 Ga. 35, 44 S.E. 874 (1903); State v. Boylston, 138 La. 21, 69 So. 860 
(1915); Buffalo Gravel Corp. v. Moore, 201 App. Div. 242, 194 N.Y. Supp. 225 (1922), aff’d 
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like that of the defendant who intends to kill A, but by mistake causes the 
death of B. By the fiction of “transferred intent” such a defendant is 
guilty of the murder or manslaughter of B, in the same manner as if he 
had caused A’s death, and his mistake of fact neither excuses nor mitigates 
his crime.* 

An interesting problem would be presented if the second statute pur- 
ported to reduce the penalty for the crime, but was held unconstitutional 
after the defendant had acted. No actual cases appear to involve this 
situation, but it would seem that the defendant would not be entitled to 
the lower penalty. The constitutional provision against ex post facto 
legislation obviously does not apply, since both statutes were enacted be- 
fore the act was committed. Nor could the defendant have been misled 
into believing that his act was innocent, and it is only if the second 
statute could constitute the basis of such a belief, that it should afford a 
defense under our analysis. 

c) Where a statute imposing criminal liability, which the defendant be- 
lieves to be unconstitutional, is later upheld by the court—In any period 
such as the present, in which constitutional limitations are being rapidly 
and in many instances unexpectedly broadened, citizens are put in some- 
what of a dilemma when they wish to challenge new legislative action 
which they deem, often upon reasonable grounds, to be unconstitutional. 
The naked motive of “making a test case’’ is clearly not a general de- 
fense.*°* Nor can a state which has determined ‘‘to make men know and 
obey” afford to give a defense to those who knowingly violate the legisla- 
tive fiat, merely because they prophesy (incorrectly, as the event turns 
out) that the courts will strike down the act on constitutional grounds. 
Were the rule otherwise, the penal provisions of any statute of doubtful 
constitutionality would never go into effect until after its constitutional- 
ity had been definitely upheld in some court. 

There are few cases in which the defense has been seriously offered. In 
one it was properly denied.'*’ But in an extortion prosecution, in which a 
specific corrupt intent was required for guilt, the defendant’s belief that 
the statute taking away his right to the fees was unconstitutional was 
held to negative the existence of a corrupt intent.’ Although the prob- 


234 N.Y. 542, 138 N.E. 439 (1922); State v. Ehr, 57 N.D. 310, 221 N.W. 883 (1928); Rothner v. 
State, 122 Tex. Crim. 309, 55 S.W. (2d) 98 (1932). 


13 Coston v. State, 139 Fla. 250, 190 So. 520 (1939); Gore’s Case, 9 Coke *81a (K.B. 1611). 
4 Purvis v. United States, 61 F. (2d) 992 (C.C.A. 8th 1932). 

§ Hunter v. State, 158 Tenn. 63, 12 S.W. (2d) 361 (1928). 

16 Leeman v. State, 35 Ark. 438 (1880). 
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lem of specific intent crimes is beyond the scope of this article, it might 
well be better public policy to deny the defense, if the defendant knew his 
acts were forbidden by the statute, even in such crimes.*®? 

Where a constitutional amendment adopted after the enactment of the 
criminal statute is relied upon as the basis for the belief that the statute 
is unconstitutional, there is more ground for granting the defense. Which 
must the citizen follow: the earlier statute or his interpretation of the 
later constitutional amendment? There is obviously no “presumption of 
constitutionality” based upon the fact that the legislature adopted the 
statute after investigating its constitutionality, in this type of case. In 
the only case we have found raising this question, the defendant was con- 
victed,"** and perhaps this is the only practical solution of the problem. 
Indefiniteness per se, as will be pointed out below, is not a ground of 
defense. 

In partial mitigation of these rather severe rules, we should state that 
there are often ways of testing the constitutionality of statutes by civil 
process, and that an injunction against the enforcement of some statutes, 
pending the determination of their constitutionality, may be obtained 
where there would otherwise be great hardship.'°® Of course, it goes 
without saying that if the defendant’s belief is right, and the statute is 
held to be unconstitutional, he cannot be convicted.™° 


IV. EFFECT OF MISTAKE AS TO MEANING OF INDEFINITE STATUTE 

One of the most common mistakes of law which a defendant may urge 
as a ground of defense is that he misinterpreted a somewhat ambiguous 
statute, not previously clarified by judicial decision, and reasonably be- 
lieved in good faith that his acts were perfectly legal. Professor Perkins 
favors giving such a defense." On the authorities, except where a specific 
state of mind is required for guilt,"* such a defense is never recognized." 

x07 See Hunter v. State, 158 Tenn. 63, 68, 12 S.W. (2d) 361, 362 (1928). That such a rule 
was in the mind of the court in United States v. Anthony, Fed. Cas. No. 14,459 (C.C. N.Y. 
1873), also appears likely. The defendant’s knowledge that his actions are in violation of the 
express provisions of a statute would seem in many cases to show a sufficiently corrupt intent 


to warrant a conviction even for a crime requiring a specific intent to act fraudulently or il- 
legally. 


108 United States v. Anthony, Fed. Cas. No. 14,459 (C.C. N.Y. 1873). 
109 See infra, p. 673. 


110 Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Norwood v. State, 136 
Miss. 272, 101 So. 366 (1924). 


™ Perkins, op. cit. supra note 1, at 45. 
«12 The cases cited by Professor Perkins in support of his general defense appear to be of 
this type. Perkins, op. cit. supra note 1, at 45 n. 86. 


13 Sinclair v. United States, 279 U.S. 263 (1929); Horning v. District of Columbia, 254 
U.S. 135 (1920); Nash v. United States, 229 U.S. 373 (19”3); United States v. Learned, 
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This, it is submitted, is as it should be. A statute, whether federal™‘ 
or state,"5 which is so indefinite that it “either forbids or requires the 
doing of an act in terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its application, violates the 
first essential of due process of law” and is unconstitutional.”* If the court 
feels that a statute is sufficiently definite to meet this test, it is hard to 
see why a defense of mistake of law is needed. Such a statute could hardly 
mislead the defendant into believing that his acts were not criminal, if 
they do in fact come under its ban. 

If a statute requires a specific intent to act in bad faith, its other pro- 
visions may be more indefinite, without being unconstitutional, than if 
good faith were not a defense.’ This indicates that if the defense of mis- 
take of law based on indefiniteness is raised, the court is either going to re- 
quire proof of bad faith (as a specific intent) or proof that the act was 
sufficiently definite to guide the conduct of reasonable men. Thus the 
need for such a defense is largely supplied by the constitutional guarantee. 

Apart from this defense of unconstitutionality of a really indefinite 
statute, there are clear limitations upon the courts in interpreting statutes 
to include unanticipated criminality. The federal courts and most state 
courts still retain the common law rule of strict construction of penal 
statutes in favor of the defendant, by which such statutes are to be con- 
strued to give “fair warning”’ of “what the law intends to do if a certain 
line is passed” in language “‘that the common world will understand.”"* 
Even where this rule is not in force, Anglo-American courts are not free to 


interpret statutes “by analogy” in a way which goes beyond their mean- 
ing." 


Fed. Cas. No. 15,580 (D.C. Mich. 1870) (an extreme case where a specific intent should have 
been required); People v. McCalla, 63 Cal. App. 783, 220 Pac. 436 (1923); Commonwealth v. 
Everson, 140 Mass. 292, 2 N.E. 839 (1885); State v. Marsh, 36 N.H. 196 (1858) (conduct 
known to be fraudulent); State v. Southern R. Co., 122 N.C. 1052, 30 S.E. 133 (1898); Need- 
ham v. State, 55 Okla. Crim. 430, 32 P. (2d) 92 (1934); State v. Ross, 55 Ore. 450, 104 Pac. 
596 (1909), aff’d Ross v. Oregon, 227 U.S. 150 (1913); State v. Reeder, 36 S.C. 497, 15 S.E. 544 
(1892); Crain v. State, 69 Tex. Crim. 55, 153 S.W. 155 (1913); Reg. v. Bishop, 5 Q.B.D. 259, 
14 Cox C.C. 404 (C.C.R. 1880). 

™4 United States v. Cohen Grocery Co., 255 U.S. 81 (1921); see United States v. Darby 
Lumber Co., 61 S. Ct. 451 (1941); Gorin v. United States, 61 S. Ct. 429 (1941). 

ts Lanzetta v. New Jersey, 306 U.S. 451 (1939); Herndon v. Lowry, 301 U.S. 242 (1937). 

6 Connally v. General Construction Co., 269 U.S. 385, 391 (1926). 


17 Gorin v. United States, 61 S. Ct. 429 (1941); American Tel. & Tel. Co. v. United States, 
299 U.S. 232 (1936); Hygrade Provision Co. v. Sherman, 266 U.S. 497 (1925). 


118 McBoyle v. United States, 283 U.S. 25, 27 (1931). See L. Hall, Strict or Liberal Con- 
struction of Penal Statutes, 48 Harv. L. Rev. 748 (1935). 


119 See J. Hall, op. cit. supra note 55, at 172-80. 
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It must be admitted that in spite of these rules, some pretty indefinite 
standards of criminality have been upheld, of which the Sherman Anti- 
Trust Act is perhaps the outstanding example.”° The early fate of the 
criminal provisions of this statute is an outstanding illustration of another 
safeguard—that penal sanctions in really indefinite statutes are rarely en- 
forced, as a practical matter. The defense of mistake of law, as read out of 
the statute by the courts, comes in again by administrative discretion or 
by jury verdicts in extreme cases, until the meaning of the statute has 
been clarified by judicial decision. 

We feel that any attempt to apply the defense of mistake of law for in- 
definiteness to a statute which was sufficiently definite to meet the con- 
stitutional requirements would involve the courts in so perplexing a ques- 
tion of degree as to be unworkable as a matter of sound judicial adminis- 
tration. The remedy, if any is needed, lies not in giving the defense of mis- 
take of law, but in widening the scope of the constitutional protection, or 
in judicial self-limitation in interpretation. 


THE SECOND EXCEPTION: WHEN JUDICIAL DECISION MAY HAVE LED 
THE COMMUNITY OR THE DEFENDANT TO BELIEVE (ERRONEOUSLY) 
THAT CERTAIN CONDUCT IS NOT ILLEGAL 

It has been shown that the defense based on misleading legislation is al- 
lowed because it is the policy of the state to “make men know and obey” 
the law, and to carry out this policy it is both fair and wise to give a de- 


fense when the law as declared by the legislature turns out not to be in 
effect. This same policy underlies the defense based on misleading 
judicial utterances. 

In spite of this fundamental policy, however, there are two factors 
found in the common law theory of judicial decision which are not 
present in legislation, and which may sometimes affect the results reached 
in these cases: first, a decision of a case of first impression, or an overrul- 
ing decision, is commonly taken to be retrospective in effect, while the 
ex post facto prohibition forbids such penal legislation; and second, a 
lower court decision is known to be subject, as of course, to reversal or 
overruling by a higher court, while a statute’s present validity does not de- 
pend upon /ater action of any legislative body. 

Much has been written on the effect of these theories on the defense of 
mistake of law in criminal cases, and there is substantial agreement, both 
among writers and courts, as to the extent to which it should be given. 


120 This was upheld in Nash v. United States, 229 U.S. 373 (1913), earlier common law prece- 
dents being applied to give it content. 

111 See Perkins, op cit. supra note 1, at 43-45; Snyder, Retrospective Operation of Over- 
ruling Decisions, 35 Ill. L. Rev. 121 (1940); Retroactive Effect of Judicial Change of Existing 
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Therefore, it is necessary here only to summarize the situations in which 
the problem has arisen, and indicate the trend of decision, devoting the 
major part of our attention to a few controversial questions. 


I. THE EFFECT OF IGNORANCE OF COURT DECISIONS 

The same principles which charge the community with notice of the 
passage of new statutes apply to reported judicial decisions, and ignorance 
of the latter does not appear to have been considered as a general defense. 
Of course, if a specific intent to act fraudulently or wilfully or in some 
other unlawful manner is required for guilt, a defendant who did not 
know of a prior decision holding that he had no right to act as he did 
should be acquitted if he believed his acts were legal.’™ 


Il. WHERE A PRIOR DECISION OF THE HIGHEST COURT IS OVERRULED 


The general rule is to give a defense of mistake of law where the legality 
of the defendant’s act has been upheld by a decision of the highest court 
of the jurisdiction, not overruled until after he had committed the act. It 
is immaterial whether the prior decision was as to constitutionality of a 
statute, as to the interpretation of a statute,”4 or as to the common 
law."5 There is clearly a strong feeling against such retroactive criminal- 
ity, even though constitutional provisions against ex post facto laws do 
not apply to judicial decisions. It is not necessary to go the full distance 
of the decision in Great Northern R. Co. v. Sunburst Oil Refining Co., #7 
and adopt the declaratory theory of law, in order to give the defense.”* 
But a recognition of this possibility of changing judicial decision in 
criminal cases, without imposing retroactive criminal liability, would go 


Law in Criminal Proceedings, 28 Col. L. Rev. 963 (1928); The Effect of an Overruling Decision 
upon Acts Done in Reliance on the Decision Overruled, 29 Harv. L. Rev. 80 (1915); Stare 
Decisis in Criminal Law, 18 Yale L. J. 422 (1909). 

12 The Texas Court of Criminal Appeals has properly held that a sheriff was entitled to 
the defense if he honestly and reasonably believed that he was entitled to certain fees, and 
therefore did not “willfully” collect excessive fees, even though the Supreme Court of Texas 
had previously decided that they were not properly collectible. Lewis v. State, 124 Tex. Crim. 
582, 64 S.W. (2d) 972 (1933). But the court went on to hold that evidence that he had been 
informed by the district judge and the county attorney that he was entitled to them was in- 
admissible on that issue. This latter ruling seems erroneous; see Stumberg, Mistake of Law in 
Texas Criminal Cases, 15 Tex. L. Rev. 287, 295 (1937). 

33 State v. O’Neil, 147 Iowa 513, 126 N.W. 454 (1910). 

4 State v. Longino, 109 Miss. 125, 67 So. 902 (1915). 

"5 Stinnett v. Commonwealth, 55 F. (2d) 644 (C.C.A. 4th 1932). This defense, however, is 
of modern growth, and never seems to have been applied during the formative period of the 
common law. See infra, p. 674. 

16 See Ross v. Oregon, 227 U.S. 150 (1913). 87 287 U.S. 358 (1932). 

"8 This matter is so fully discussed in Snyder, op. cit. supra note 121, that further amplifica- 
tion here is unnecessary. 
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far to free courts from the necessity of rigidly following the doctrine of 
stare decisis.” 

There should be but few exceptions to this general rule. Of course, if 
the test of criminality used by the trial court in convicting the defendant 
is consistent with the overruled case, the fact that the supreme court 
takes occasion to overrule an earlier decision in its opinion should give no 
defense.*®° But the decisions in Green v. State'*™ and in Hoover v. State 
are impossible to support on logical grounds. The recommendation to 
executive clemency in both cases did, however, prevent substantial in- 
justice to the unlucky defendants who were merely pawns in the recon- 
struction politics of the time." 

A qualification that has been suggested by some commentators" and 
courts,"5 is that the defense should not be given if the defendant’s conduct 
was malum in se, or morally bad, even though apparently legalized by the 
overruled decision. By analogy to ex post facto legislation, however, this 
does not seem warranted, and it has not been embodied in actual de- 
cisions.**° A Nebraska case, Morgan v. State,'3’ has been cited as author- 
ity for this limitation, but the “overruled” decision was that of another 


9 Where the court feels it cannot change the law without convicting such defendants’ 
changes will be rarely made by it if legislation, operating prospectively, could accomplish the 
same end. See People v. Tompkins, 186 N.Y. 413, 79 N.E. 326 (1906); Rex v. Younger, 5 
Term Rep. 449 (K.B. 1793). The avoidance of the retrospective effect of such overruling 
decisions is one of the bulwarks of stare decisis. See Von Moschzisker, Stare Decisis in Courts 
of Last Resort, 37 Harv. L. Rev. 409, 423-24 (1924). 

13° Odom v. State, 132 Miss. 3, 95 So. 253 (1923). 

13! 58 Ala. 190 (1877). 

*# 59 Ala. 57 (1877). 


133 A statute passed in February, 1866, by the “unreconstructed” Alabama legislature made 
intermarriage between the white and colored races a crime. The “reconstructed” supreme 
court then held the act unconstitutional in Burns v. State, 48 Ala. 195 (1872), as violative of 
the federal Civil Rights Acts (14 Stat. 27 (1866)). The personnel of the supreme court was then 
again changed, and in these two cases the constitutionality of the statute was upheld and it 
was applied against defendants who had married, in violation of its terms, in reliance upon the 
decision in Burns v. State. 


134 Perkins, op. cit. supra note 1, at 44, would require the defendant’s conduct to be “social- 
ly acceptable.” See also Stare Decisis in Criminal Law, 18 Yale L. J. 422, 424 (1909). 

135 See State v. O’Neil, 147 Iowa 513, 520, 126 N.W. 454, 456 (1910). One of the judges in 
State v. Fulton, 149 N.C. 485, 63 S.E. 145 (1908), spoke of the distinction, but felt that the 
husband’s act of slandering his wife was not sufficiently bad to justify refusing to give him the 
defense. 

1% In People v. Tompkins, 186 N.Y. 413, 79 N.E. 326 (1906), the defendant’s act was a 


deliberate fraud, but the court felt constrained not to overrule its earlier decisions, in order to 
avoid holding the defendant. 


137 st Neb. 672, 71 N.W. 788 (1897), cited in Retroactive Effect of Judicial Change of 
Existing Law in Criminal Proceedings, 28 Col. L. Rev. 963, 964 (1928), condemning the malum 
in se distinction. The question was whether an unintended killing committed during a rape was 
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state, Ohio, construing an Ohio statute which differed from the Nebraska 
statute on the very point at issue. Obviously, in view of this difference, 
the Ohio decision was not “overruled” by the Nebraska court. Further, 
in that case, even under the earlier Ohio decision, the defendant’s acts 
would have been criminal, and he should not have a defense against 
prosecution for the greater crime of which he is also guilty under the 
“overruling” decision, even if it had been “‘overruled.””*** 

No importance has been attached to the question whether the de- 
fendant knew of and relied on the overruled decision in any of the cases on 
this point. In the civil cases adopting a similar principle, reliance is uni- 
versally presumed." In criminal cases in which the basis of the defense 
is a prior court decision, reliance should be absolutely immaterial, just as 
it is where the defense is based upon misleading legislation. 


Ill. WHERE EARLIER DICTA, DECISIONS BY AN EVENLY DIVIDED COURT, 
LOWER COURT DECISIONS, OR DECISIONS OF ANOTHER STATE 
CONSTRUING A SIMILAR STATUTE ARE NOT FOLLOWED 


Decisions concurred in by a majority of the highest court are admittedly 
“law.” The community knows that they are controlling and can fairly be 
expected to follow them until they are overruled, so long as stare decisis 
is the usual rule and not the exception. But there are many other types of 
“precedent” of lesser weight, which influence but do not purport to con- 
trol future decisions of the highest court, and are truly “straws in the 
legal wind.” 

There are not many decisions passing on the question of the existence 
of a defense based upon such prior minor types of precedent which are 
eventually rejected. Previous dicta have been held to give no defense.*#° 
The previous decisions of an evenly divided court™” or of a lower court™* 


first degree murder. Compare Ohio Gen. Code Ann. (Throckmorton, 1940) § 12400 and Neb. 
Comp. Stat. (1929) c. 28, § 401. The statutes are set out and the decisions summarized in Hall 
and Glueck, Cases on Criminal Law 133 (1940). 

138 In Morgan v. State, 51 Neb. 672, 71 N.W. 788 (1897), the defendant was intentionally 
committing rape, and the only question affected by the “overruling” decision was his further 
guilt of first degree murder. The general problem is fully discussed supra, pp. 658-59. 

139 See cases cited in Snyder, op. cit. supra note 121, at 131 nn. 110, 111. The only civil case 
cited by Snyder in which this presumption was disproved is Nicholl v. Racine Cloak and Suit 
Co., 194 Wis. 298, 216 N.W. 502 (1927). When it comes to determining the constitutionality 
under due process of a retroactive application of a civil decision, however, the element of 
reliance becomes important. See Stimson, Retroactivity in Law—A Problem in Constitutional 
Law, 38 Mich. L. Rev. 30 (1939). 

4° Lanier v. State, 57 Miss. 102 (1879) (previous dicta said intent to injure required for 
common law assault). 

«41 Ingersoll v. State, 11 Ind. 464 (1859). 

™# Lutwin v. State, 97 N.J.L. 67, 117 Atl. 164 (1922). 
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upholding the constitutionality of the statute repealing the act under 
which defendant was prosecuted have been held to give the defense. The 
previous decision of a lower court that the act which the defendant 
violated was unconstitutional has been held to give a defense, where his 
acts were only mala prohibita,"** but not where the lower court decision 
merely construed a gambling statute to permit the use of a certain type of 
vending machine." 

We feel that this is another situation where the policy that ‘men know 
and obey”’ the declared law, coupled with the desirability of encouraging 
people to discover what the declared law happens to be, makes it necessary 
that a defense be given when reasonable efforts along this line result in 
erroneous actions because of some ambiguity in judicial utterance. Thus 
the defense should be given, if the state of the law is such that these in- 
complete precedents embody the last judicial word on the subject in the 
jurisdiction, and if they are so persuasive that a reasonable lawyer, after 
investigation, would believe that they represented the actual state of the 
law. 

These incomplete precedents are important sources from which law is 
actually deduced by courts, where there are no decisions squarely in point. 
In applying state law in civil cases brought in the federal courts, the Su- 
preme Court has stressed the necessity of following “considered dicta” of 
the highest state court,’*5 as well as reported decisions of intermediate 
courts of appeal’ and of courts of first instance.'4? The affirmance of a 
lower court decision by an evenly divided appellate court reinforces the 
decision of the lower court, and provides an a fortiori case. But an un- 
known, unreported decision of a trial court, dug up at defendant’s trial for 
the purpose of giving him a defense, would not seem to meet these require- 
ments,"“* nor should the decision of a lower court, which was known to be 
pending on appeal, necessarily suffice. 

In one case in which the decisions of the courts of another state con- 
struing the same statute were not followed, counsel did not even suggest a 
43 State v. Whitman, 116 Fla. 196, 156 So. 705 (1934) (dentist permitting unlicensed per- 
son to work for him). 
+44 State v. Striggles, 202 Iowa 1318, 210 N.W. 137 (1927). 
148 Hawks v. Hamill, 288 U.S. 52 (1933). 


«46 Huron Holding Corp. v. Lincoln Mine Operating Co., 61 S. Ct. 513 (1941); Six Compan- 
ies v. Joint Highway District No. 13, 311 U.S. 180 (1940); see N.Y. Civ. Prac. Ann. (Gilbert- 
Bliss, 1939) § 1177, applied in Holloman v. El Arco Mines Co., 137 App. Div. 862, 122 N.Y- 
Supp. 852 (1910), to give a defense based on decisions of the Appellate Division. 

147 Fidelity Union Trust Co. v. Field, 311 U.S. 169 (1940). 


48 In State v. Striggles, 202 Iowa 1318, 210 N.W. 137 (1927), the defendant was not per- 
mitted to testify that he had known and relied on the prior decision of a municipal court. 
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possible defense of mistake of law.'*? Although it may be argued that the 
legislature, by adopting the law of a sister state without negativing the 
interpretation placed upon it by the courts of that state, has misled the 
community, we are here getting one step further removed from the law of 
the jurisdiction in which the defendant is being prosecuted, and perhaps 
there is less reason for allowing the defense. 


IV. THE EFFECT OF AN INJUNCTION AGAINST THE ENFORCEMENT OF A LAW 

Courts of equity have power, under certain circumstances, to enjoin 
the administrative officials of a state from enforcing a statute believed to 
be unconstitutional and a suit to enjoin enforcement is commonly used to 
test the constitutionality of such a statute.*®° Where a preliminary injunc- 
tion is issued pending the hearing, but after hearing it is vacated on the 
ground that the statute is constitutional, or where the lower court has 
issued the injunction after determining that the statute is unconstitu- 
tional, and then the decision has been reversed on appeal, it is not often 
that criminal prosecutions are later brought against the petitioners for 
violations of the statute committed while the injunction was in force. But 
in two cases convictions for such violations have been affirmed.** Two 
other courts have given the petitioners a defense." 

If the only basis for the defense were that the injunction had suspended 
the operation of the statute, it would be difficult indeed to sustain it. It 
is not the function of the court to do this. On the other hand, if the penal- 
ties are so exorbitant as to deny equal protection of the laws by making 
it impossible to review the question, the criminal provisions may them- 
selves be unconstitutional and void," and one held for violation of such 
provisions is entitled to release.*s4 

But the defense should be granted on general principles of criminal law 
as a justifiable mistake of law. So long as the court is willing to continue 

™49 McCutcheon v. People, 69 Ill. 601 (1873) (no duty to follow such decision where “‘in- 


consistent with the spirit and policy” of the local law); see Morgan v. State, 51 Neb. 672, 
71 N.W. 788 (1897), discussed supra, pp. 670-71. 

‘8° Cases and material on the propriety of issuing such an injunction are collected in Chafee, 
Cases on Equitable Remedies, 255-65 (1938). 

*st State v. Keller, 8 Idaho 699, 70 Pac. 1051 (1902); State v. Wadhams Oil Co. 149 Wis. 58, 
134 N.W. 1121 (1912). The problem is discussed in Methods of Testing the Constitutionality 
of Rate Statutes Involving Heavy Penalties, 26 Mich. L. Rev. 415 (1928). 

1 State v. Chicago, M. & St. P. R. Co., 130 Minn. 144, 153 N.W. 320 (1915) (prosecution 
actually begun while injunction was in force, but defense wide enough to include later prose- 
cution); Coal & C. R. v. Conley, 67 W. Va. 129, 67 S.E. 613 (1910) (result reached by implying 
exception into the statute). 

*83 Ex parte Young, 209 U.S. 123 (1908). But they will be upheld if there is some safe way 
of testing them by appeal. Wadley Southern R. v. Georgia, 235 U.S. 651 (1915). 

*s4 Hunter v. Wood, 209 U.S. 205 (1908). 
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the injunction, there is a clear representation that as to them the statute 
should not be enforced. Their belief that the statute is unconstitutional, 
based upon the injunction, should on grounds of public policy be accepted 
as a defense, unless the injunction was obtained on fraudulent or colorable 
grounds. Where the court believes that the defense should not be granted, 
it can and should refuse to grant the injunction. Indeed, giving a safe way 
to test these questions by a suit in equity will go far to render other gen- 
eral defenses based on mistake of law unnecessary, as has been already 
pointed out.*ss 

The defense should, however, be limited to the petitioners and their 
agents, in so far as it is based simply on the injunction. Of course, if, asa 
part of the whole proceedings, there has been a decision that the statute is 
unconstitutional, third persons not parties to the proceedings should be 
entitled to guide their conduct by it to the same extent as if the decision 
had been made in any other type of case. As we have already pointed out, 
such reliance may be unjustified if it is known that an appeal has been 
taken from the decision of a lower court which is the basis of the defense- 


V. THE EFFECT OF AN UNEXPECTED DECISION IN A CASE OF THE 
FIRST IMPRESSION AT COMMON LAW 


In the early, formative period of the common law, extension of criminal 
liability to include acts undeniably malum in se but not previously in- 
dictable was so common that it is rare to find a case of that era in which 
the “victim’’ claimed a defense on this ground.’ As a matter of fact, at 
that time it was not felt that a defense should be given even where earlier 
decisions were overruled,"*’ but we believe sentiment has now changed on 
this latter branch of the problem. 

Even in recent times, if there are no prior decisions negativing liability 
for a new extension of a common law crime, and thus no affirmative mis- 
leading of the community by the state, there appears no trace of such a 
defense.** But there is undeniably a widespread feeling today that any 

185 See supra, p. 666. 

186 In Rex v. Lynn, 2 Term Rep. 733, 2 Leach 560 (K.B. 1788), taking a dead body froma 


cemetery for dissection was first held criminal. The court denied a motion in arrest of judg- 
ment based on this fact, but imposed a fine of only five marks. 

«87 Landmark cases of this character, taken from the field of larceny alone, include Carrier’s 
Case, Y.B. 13 Ed. IV f.9, pl. 5 (1473); Rex v. Lavender, 2 East P.C. 566 (1793); Rex v. Pear, 
2 East P.C. 685 (1779) (a capital offense). But in Rex v. Younger, 5 Term Rep. 449 (K.B. 
1793) (baking bread on Sunday), the beginning of the turning of the tide is seen; the court 
felt the earlier decision denying liability to be right and followed it, but said it would have 
been “cruel” to overturn it after 34 years during which it had not been questioned. 

188 State v. Carver, 69 N.H. 216, 39 Atl. 793 (1897) (compounding a misdemeanor criminal, 


if the misdemeanor is “one against public justice and dangerous to society”’; belief that act was 
not a crime in New Hampshire, no defense). 
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such new extension of liability is unfair, and recent cases of this descrip- 
tion have been criticized by commentators.'*® Giving the defense would 
remove this strait-jacket in which the common law is now encased, but the 
power of growth of the common law is no longer an important factor in 
American (or even English) substantive criminal law, and the problem is 
largely academic." In one respect, the need of the defense here is even 
greater than in indefinite criminal statutes, for there appear to be no con- 
stitutional limitations upon the indefiniteness of the premises from which 
the common law may deduce criminality.**. However, as in the case of in- 
definite statutes, we feel that judicial self-restraint in criminal cases would 
give adequate protection, and that the problem should be handled along 
these lines, rather than by giving a defense of mistake of law. 


THE THIRD EXCEPTION: WHEN OFFICIALS IN THE EXECUTIVE DEPART- 
MENT HAVE LED THE DEFENDANT TO BELIEVE (ERRONEOUSLY) 
THAT CERTAIN CONDUCT IS NOT ILLEGAL 

The legislature is the proper body in the state to pass laws. The courts 
have power to decide cases within their jurisdiction and thereby to de- 
clare the law of the state. It is therefore fair for the acts of both these 
organs of government to prevent the state from prosecuting one who has 
acted in accordance with their rulings, as they existed at the time of his 
acts. Executive action, when it affects society in a similar rule-making 
fashion, by proclamations, regulations, opinions and the like, requires the 
granting of a defense for the same reason. 

But the basic policy of ‘“‘making men know and obey”’ the laws requires 
us to go further, and grant the defense in cases where there is express 
proof of reliance by the defendant on advice given him by state officials on 
matters within the ambit of their duties, even though these officials 
possess neither the power nor the authority to act in a rule-making 
fashion. In order to encourage obedience to the law, as laid down by 
public officials, in a situation in which some of the officials are empowered 
to speak with authority and others are not, we must give the broader 
defense based upon reasonable appearances. To do otherwise would force 
people to make difficult decisions as to the scope of authority of these 
officers, and would result in hesitation where unquestioning obedience is 
desired. 

189 State v. Bradbury, 136 Me. 347, 9 A. (2d) 657 (1939) (privately burning a corpse), 
criticized in 53 Harv. L. Rev. 1047 (1940); Rex v. Manley, [1933] 1 K.B. 529 (falsely reporting 
arobbery to the police), criticized in 5 Camb. L. J. 263 (1934) and 49 L. Q. Rev. 183 (1933). 


160 See L. Hall, The Substantive Law of Crimes—1887—-1936, 50 Harv. L. Rev. 616 (1937), 
for a comparison of the modern roles of common law and statute in the field. 


61 Cf. Nash v. United States, 229 U.S. 373 (1913). 
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We are not unmindful of the rule in civil cases that officers or agents of 
the state “to whom no administrative authority has been delegated can- 
not estop [it] even by an affirmative undertaking to waive or surrender a 
public right.’ But this principle is not necessarily controlling, for here 
we are considering the effect of such an estoppel upon criminal liability, 
and not upon civil rights and obligations. 

We have already concluded, and the decisions bear us out, that advice 
of private counsel should give no defense and that no defense can be given 
merely because the defendant misinterpreted the meaning of the statutes 
and decisions then in force. But in dealing with a defendant who has fol- 
lowed advice from an officer of the state, one aspect of our general policy 
is to make the community do this very thing in its dealings with the state, 
and a rule that no defense will be given under any circumstances to sucha 
defendant will be self-defeating. 

It seems unnecessary to adopt such a harsh rule. The difficulty of proof 
does not stand in the way of giving this defense of executive estoppel, for 
the advice given is an objective fact. As to Holmes’ reason, there is little 
danger that the giving of advice by public officials will become a “‘rack- 
et,” for the good faith of the defendant should have to be established, and 
the fact that the advice must be given without charge in the ordinary 
course of the officer’s duties would remove the temptation to dishonesty 
which is one of the reasons why the advice of private counsel should not 
give a defense. Any official who made a “business” of giving immunizing 
advice would of course be subject to removal, and his “clients” could hard- 
ly prove the good faith necessary for the defense. 

Nor would advice once given act as a permanent defense, for if the de- 
fendant were later told by tHe prosecuting attorney or some other public 
official that his conduct was illegal, he would be put on inquiry again, and 
could not plead the earlier advice to bar prosecution for offenses com- 
mitted after the warning. Or if the law were changed after he had been 
given the advice, he would properly be held to be charged with notice of 
the new rules. 

Since the fact that such advice has been given can not be generally 
known in the community, the defense is not available to all the members 
of the community. The giving of the advice could have had no part in 
determining the community’s behavior. But if it has been given to the 
defendant and he has relied on it, he is in a different position, vis-a-vis 
the state, than the rest of the community, and it is both fair and wise to 
give him this kind of personal defense. 


*@ United States v. Stewart, 311 U.S. 60, 70 (1940). 
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The proposed defense is much wider than that recognized by most 
courts. But in a few cases on this point decided in the last ten years, some 
such defense has been recognized,"*? and we believe the trend is in this 
direction, subject to the conditions we have already pointed out as neces- 
sary to protect the interests of the state. 


I. RELIANCE.ON ACTS OF THE CHIEF EXECUTIVE 


The President or a governor is authorized to veto a bill passed by the 
legislature. It follows that a decision holding the governor’s veto of a bill 
imposing a duty of collecting taxes to be a defense to an action for a 
penalty against the defendant for not doing so, where it was not decided 
until later that the veto was unconstitutional and ineffective, is clearly 
correct." Here the governor was acting as a law-maker, and it is fair for 
his acts to bind the state to the same extent as legislation later found to be 
unconstitutional, or a court decision later overruled. As has already been 
pointed out, proof of reliance by the defendant is unnecessary in these 
cases. 

The chief executive also possesses a pardoning power, and if he pur- 
ports to give a valid pardon to a felon the latter should not be convicted 
of voting illegally, if it turns out that the pardon was void and that his 
civil rights have not been reinstated. Here again no proof of reliance 
should be necessary. 

But a different question is raised when the defendant has been misled 
by some advice of the governor, not connected with his acts as a part of 
the law-making process. In the only case raising this point, a defendant 
who had been convicted of a felony while a minor, which rendered him 
ineligible to vote, was indicted for illegal voting. He was not allowed to 
prove, as a defense to the indictment, that he had asked the governor 
for a pardon and that the governor had written him that a pardon was 
not necessary to restore his voting rights, since he was a minor when con- 
victed. The conviction was affirmed.” If the letter from the governor, 
about a matter which was under the governor’s exclusive jurisdiction (the 
granting of pardons), had really misled the defendant, it would seem that 
he should have been given a defense. However, in this case it should be 
necessary for him to prove actual reliance, since the governor was acting 
only as an adviser on existing law and not as a law-maker. 

63 People v. Ferguson, 134 Cal. App. 41, 24 P. (2d) 965 (1933); see State ex rel. Smith v. 
Leonard, 192 Ark. 834, 95 S.W. (2d) 86 (1936) (civil case). 

4 Texas Co. v. State, 31 Ariz. 485, 254 Pac. 1060 (1927). 

6s Hamilton v. People, 57 Barb. (N.Y.) 625 (1870). 
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II. RELIANCE ON ADMINISTRATIVE REGULATIONS 

Administrative commissions are often authorized to issue orders and 
establish regulations to carry out the provisions of the law under which 
they are established. These, of course, are valid only if not inconsistent 
with the law. But even if invalid, reliance upon an order or regulation re- 
quiring or permitting certain action should give a criminal defense, if the 
acts required later turn out to be illegal. Where a commission is author- 
ized to make regulations, the state should be responsible for them to the 
extent that they are affirmatively misleading and are actually relied upon 
by the defendant. 

All of the federal statutes concerning the securities business, under 
which the Securities and Exchange Commission is authorized to make 
regulations, carry express provisions exempting a defendant from any 
liability imposed thereunder (whether civil or criminal) for “any act done 
or omitted in good faith in conformity with any rule, regulation or order 
of the Commission,” whether later determined to be invalid or not.’ We 
believe the policy behind these provisions to be sound, and feel that as far 
as exemption from criminal responsibility, at least, is concerned, no ex- 
press statutory provision should be necessary to secure the result, where 
reliance by the defendant is proved. 


Ill. RELIANCE ON OPINIONS OF THE ATTORNEY GENERAL AND OTHER LAW OFFICERS 


As it is the duty of the attorney general to advise state officers (and 
where expressly provided by statute, local officers as well), it seems clear 
that an opinion advising a certain course of conduct ought to be a defense 
to criminal prosecution of the officer to whom the opinion was issued, if he 
follows it. In some states such a defense is expressly given by statute.’ 

We do not believe the defense should be strictly confined to the officers 
who were entitled to ask for the opinion and to whom it was given. But 
one case held that private individuals are not entitled to rely on an opinion 
not given to them,” and it has been said that an opinion rendered to the 
board of county commissioners, who were entitled to ask for it, upholding 

*% Securities Act of 1933, 48 Stat. 85 (1933), 15 U.S.C.A. §778(a) (Supp. 1940); 
Securities Exchange Act of 1934, 48 Stat. 901 (1934), 15 U.S.C.A. § 78w(a) (Supp. 1940); 
Public Utilities Holding Company Act of 1935, 49 Stat. 833 (1935), 15 U.S.C.A. § 7ot(d) 
(Supp. 1940); Trust Indenture Act of 1939, 53 Stat. 1173 (1939), 15 U.S.C.A. § 77sss(c) 
(Supp. 1940); Investment Company Act of 1940, 15 U.S.C.A. § 80a-37(c) (Supp. 1940); 
Investment Advisers Act of 1940, 15 U.S.C.A. § 80b-11(d) (Supp. 1940). There are no regu- 
lations or criminal penalties, and therefore no similar exemptions, in the Corporation of 
Foreign Bondholders Act of 1933, 48 Stat. 92-95 (1933), 15 U.S.C.A. §§ 77bb-mm (Supp. 1940). 


67 Commonwealth ex rel. Woodruff v. Lewis, 282 Pa. 306, 127 Atl. 828. (1925); Broadfoot 
v. State, 28 Ala. App. 260, 182 So. 411 (1938). 


168 See Broadfoot v. State, 28 Ala. App. 260, 182 So. 411 (1988). 
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their right to pay extra compensation to police judges sitting as consulting 
magistrates, would not protect the police judges themselves (who were not 
entitled to ask for the opinion), in an action to remove them from office 
for misconduct.” Perhaps a different rule is justified in removal pro- 
ceedings, which are only quasi-criminal, but if the case had involved a 
strictly criminal prosecution, the police judges ought to have had a de- 
fense if they had relied on an opinion concerning their rights which the 
attorney general, as a part of his regular duties, had given to the board, 
or even if the opinion had been given directly to them. 

As far as the civil liability of a public officer to the state is concerned, 
it has been held that, if he has paid money over to others relying on an 
opinion from the attorney general, he is protected.'”° If he has retained 
fees pursuant to the opinion, he should, of course, be liable to repay them 
to the state, on principles of unjust enrichment, if he was not entitled to 
them under the law.*” 

Local prosecuting attorneys and law officers have a duty to give legal 
opinions to the local officials within their district, and it is only natural 
for private citizens as well to come to them for advice on questions of 
criminal liability. We do not feel that the possibility of an estoppel in such 
a case should be absolutely foreclosed. But cogent evidence of the de- 
fendant’s belief in good faith that his acts were legal, based on reasonable 
reliance upon such an opinion given after a full disclosure of all the facts, 
should be required. A trip to the prosecuting attorney’s office to get from 
the latter a quick but unthinking approval of a proposed course of con- 
duct known to the defendant to be of doubtful legality is not sufficient to 
establish this. Further, many prosecuting attorneys engage also in the 
private practice of the law, and reliance upon an opinion given by one of 
them consulted in private practice should be no ground of defense.*” 

16 State ex rel. Rowe v. District Court, 44 Mont. 318, 119 Pac. 1103 (1911). The court 
entirely missed the point, not noticing the statute, Mont. Rev. Code (1907) § 193, as to the 
duty to render an opinion, and dealing with the case only in terms of specific intent. That part 
of the opinion bearing on this question is perhaps only dictum, since the defendants had been 


exonerated by the trial court, and the upper court decided that the acquittal below was final 
and could not be corrected by mandamus in such a quasi-criminal proceeding. 

*7° State ex rel. Smith v. Leonard, 192 Ark. 834, 95 S.W. (2d) 86 (1936). 

17 This was the effect of the decision in Dodd v. State, 18 Ind. 56 (1862), although the court 
put it on the ground that the opinion of the attorney general gave no defense, since the statute 
authorizing him to give it did not require the recipient to follow it. 

77 In Needham v. State, 55 Okla. Crim. 430, 32 P. (2d) 92 (1934), the defendant, who was 
not a doctor, ran a cancer sanitarium with a licensed physician in nominal charge. He was con- 
victed of practicing medicine without a license, where he personally administered remedies to 
patients, after the court had excluded his evidence that a number of attorneys, including the 
county attorney, had advised him that this did not constitute illegal practice of medicine. The 
court affirmed his conviction, and in the absence of an offer of proof that the opinion was 
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Justices of the peace and other judges are of course authorized to repre- 
sent the state in deciding cases actually before them, but this does not 
give them authority to bind the state in giving advice on matters not be- 
fore them for decision. Where they are consulted in private practice by 
private clients, they should stand on the same footing as lawyers gen- 
erally. But judges sometimes have other official functions as well, and 
advice given by them on such matters should constitute a defense to 
prosecution, if the other requirements are fulfilled.*” 


IV. RELIANCE ON RULING OF PUBLIC OFFICIAL CHARGED WITH 
DUTY OF ISSUING PERMITS 


Many activities are legal only when licensed by a state official. Some- 
times the duty of such an official is limited to accepting the fee and issuing 
the license; in other words, the license is only a means of collecting a tax. 
Even under these conditions, we feel that reliance upon advice given by 
him while acting in his official capacity, that no license was necessary, 
should give the defendant a valid defense of mistake of law, but such 
advice has been held to be no defense.*’* Of course, if he should actually 
refuse to accept the proffered fee and issue the license, it is likely that 
every court would protect the defendant and not force him to litigate the 
question by writ of mandamus in order to escape criminal liability. 

There is a decision of a California district court of appeals some years 
ago in People v. Ferguson*’’ holding that, where the state official has wide 
discretionary powers in administering the law, a defendant who consults 
him and is advised that no permit is necessary, is entitled to the defense. 
The defendant had been convicted of issuing a security without a permit 
under the “blue sky” law then in force. The statutory definition of 
“securities” covered by the act was not too clear’” and the corporation 


given by the county attorney in his official capacity, the decision seems sound. Cf. Lewis v. 
State, 124 Tex. Crim. 582, 64 S.W. (2d) 972 (1933) (advice of county attorney; specific intent 
required; see note 122 supra). 

173 In Hoover v. State, 59 Ala. 57 (1877), the judge of probate who issued the marriage 
license to the defendant advised him that it would be legal to marry, but this was held to be 
no defense to a prosecution for bigamy. For the peculiar background of this case, see note 133 
supra. In State v. Goodenow, 65 Me. 30 (1876), similar advice from the justice of the peace 
who performed the ceremony was held no defense. We feel that in both of these cases the 
advice was connected with the official duties of the officials concerned and that it should have 
been a defense to criminal prosecution for acts done before the defendants were warned that 
further cohabitation would be criminal. See also Lewis v. State, 124 Tex. Crim. 582, 64 S.W. 
(2d) 972 (1933) (advice of district judge; specific intent required; see note 122 supra). 

74 State v. Foster, 22 R.I. 163, 46 Atl. 833 (1900) (state treasurer had advised the defendant 
that he was not obliged to pay license fee as itinerant vendor). 


775 134 Cal. App. 41, 24 P. (2d) 965 (1933). 176 See 28 Cal. L. Rev. 410 (1940). 
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commissioner was authorized to establish “rules and regulations ... . to 
carry out the purposes ... . of this act.’*?7 The defendant, who had se- 
cured permits for selling other issues, offered to prove that the corporation 
commissioner had advised him that the issue in question had been in- 
vestigated by his department and that no permit was necessary, but this 
proof was excluded in the trial court. 

On appeal this was held to be error, and the conviction was reversed. 
The court referred to the fact that the crime was a felony,*”* and that the 
acts were only malum prohibitum, the court having previously held that 
no specific intent was required to violate the law,’’? and concluded: 
“ ... Wwe cannot believe the law so inexorable as to require the brand of 
felon upon him for following the advice obtained.’’**° 

The decision has been generally approved by commentators."* It 
would seem an a fortiori case for the defense where the body charged 
under the state law with issuing the license had actually done so, although 
the contrary was held in an earlier case in Nebraska." 

The Appellate Department of the Superior Court of Los Angeles 
County declined to follow People v. Ferguson in a case in which the official 
from whom the advice came was not directly in charge of the administra- 
tion of the state law and the issuance of licenses under it."*? The defendant 
was prosecuted under a state statute forbidding lotteries. The city council 
had provided for the issuance of licenses for “games of skill” and had 
directed the police commission to determine when any given game was 
a game of skill and not a lottery; if so, it was to issue a permit, on the 
basis of which other city officials were to issue a license. The defendant 
pleaded that he had such a license, but this was held to be no defense."*4 

It is submitted that the decision in People v. Ferguson is a step in the 
tight direction, and that the later limitation by the appellate department 
is unfortunate. Notice to the defendant by the prosecuting attorney that 
the game in question seemed to him to be a lottery would have destroyed 


117 Cal. Stat. (1925) c. 447, § 2, at 966. 


1 Cal. Stat. (1925) c. 447, § 9, at 970-71, provided a maximum penalty of five years’ im- 
prisonment and $5,000 fine. 


119 People v. McCalla, 63 Cal. App. 783, 220 Pac. 436 (1923). 

* 134 Cal. App. 41, 53, 24 P. (2d) 965, 970 (1933). 

8 See Perkins, op. cit. supra note 1, at 43; 22 Cal. L. Rev. 569 (1934). 

™ Pisar v. State, 56 Neb. 455, 76 N.W. 869 (1898) (city council authorized to issue licenses 
to sell liquor on “‘at least two weeks’ notice”’; license issued on the fourteenth day no defense). 

83 People v. Settles, 29 Cal. A. (2d) 781, 78 P. (2d) 274 (1938). 

"4 There is a similar decision in Schuster v. State, 48 Ala. 199 (1872), in which the city 
council had licensed the defendant to run a keno table, in violation of the state gambling laws. 
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the defense as to later violations, for of course the city council had no 
authority to set aside the state law. If the defendant was willing to com- 
ply with the notice and cease operating the game thereafter, this is all 
that it was necessary to accomplish, and a conviction for an earlier viola- 
tion smacks more of persecution than of prosecution under these circum- 
stances. 

V. RELIANCE ON RULINGS OF OTHER PUBLIC OFFICIALS 


The action of any official who is appointed to represent the state in its 
dealings with the public in some particular matter, should bind the state 
to give a defense to criminal prosecution when the defendant proves that 
he acted in reasonable reliance on his advice on legal problems. Determin- 
ing on what matters any given official should be permitted to estop the 
state should not be too difficult, when the test of reasonableness is ap- 
plied to the defendant’s conduct. For instance, reliance upon a ruling by 
the election officials appointed to pass upon the qualifications of voters 
has been properly held to give immunity against a prosecution for illegal 
voting, where the defendant fully stated the facts to them,"*s although the 
other cases on this point (all decided before 1900) deny the defense.™ 
Other situations in which we believe the defense should have been granted, 
but in which the courts refused to do so (all likewise decided before 1900), 
include reliance on advice from the American minister in St. Petersburg 
as to the meaning of embargo legislation,"*’ from an Indian agent as to the 
boundaries of the reservation where he was stationed,"** from town high- 
way commissioners as to whether a certain road was a public way,"®’ and 


*85 State v. Pearson, 97 N.C. 434, 1 S.E. 914 (1887). 


*® United States v. Anthony, Fed. Cas. No. 14,459 (C.C. N.Y. 1873); Steinberger v. State, 
35 Tex. Crim. 492, 34 S.W. 617 (1896); State v. Perkins, 42 Vt. 399 (1869). Reliance 
upon such advice should give a defense where a specific intent to vote fraudulently is re- 
quired, as in State v. White, 237 Mo. 208, 140 S.W. 896 (1911). The decision in State v. 
Boyett, 32 N.C. 336 (1849), in which the court conclusively presumed that defendant knew 
the law and was guilty of “knowingly and fraudulently” voting, is analytically indefensible, 
but these words had been added to the statute on illegal voting by an amendment in 1844, 
five years before, and the court evidently wanted to get back to the provisions of the earlier 
law and nullify the effect of the amendment. 

87 The Joseph, 8 Cranch (U.S.) 451 (1814). 


88 United States v. Leathers, Fed. Cas. No. 15,581 (D.C. Nev. 1879). If the mistake as 
to the precise location of the boundary was a mistake of fact, the defendant should also have 
a defense based on the misleading conduct of the official, even though the crime is one from 
which an ordinary mistake of fact would not relieve him. United States v. Healy, 202 Fed. 349 
(D.C. Mont. 1913) (entrapment by public officials who sent an Indian who did not appear 
to be such to buy liquor, a defense to prosecution for unlawful sale to an Indian). 

18% State v. Wells, 70 Mo. 635 (1879). The defense should be granted where a specific 
intent is required, as in State v. Preston, 34 Wis. 675 (1874) (“‘willful” obstruction). 
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from the state commissioner of sea and shore fisheries as to what con- 
stituted fishing with a “‘purse or drag seine” in prohibited waters.*® In all 
these cases the advice was given about matters with which the official 
who gave it was closely connected, and the defendants, we feel, should 
have been protected. 

But where the advice comes from a public official whose position is not 
connected with the subject matter concerning which the advice was given, 
we agree with the decisions holding the advice to be no defense. It is not 
reasonable for a saloon keeper to rely on advice from the mayor that the 
state law did not forbid reopening saloons on election day after the polls 
closed,’ or for a constable to consult the clerk of court who gives him the 
oath of office as to the right of constables to carry concealed weapons,’ 
or for the keeper of a prison to follow orders of the city officials as to what 
prisoners he should receive, where the power to direct the prison to which 
they should be sent is vested in the magistrates themselves *% 


CONCLUSION 


In conclusion, it should be pointed out that there is one general limita- 
tion upon the doctrine that a defense to criminal liability should be 
granted where there has been misleading conduct for which the state 
should fairly be held responsible. Criminal prosecutions are sometimes 


brought merely as a means of enforcing civil rights of the state, and the 
defendant is fined in lieu of compensatory damages.'** To the extent that 
this is really true, civil rather than criminal principles should be applied, 
and no defense based on mistake of law should ordinarily be given. Ex- 
amples of such crimes are obstructing roads,’®* or trespassing on public 
property. But if the prosecution is really penal in nature, the criminal de- 
fense, if it exists, should be given, even in minor crimes. 


1 State v. Huff, 89 Me. 521, 36 Atl. 1000 (1897). 

1" Jones v. State, 32 Tex. Crim. 533, 25 S.W. 124 (1894). 

1 State v. Simmons, 143 N.C. 613, 56 S.E. 701 (1907). 

3 Rex v. Cope, 7 Car. & P. 720 (K.B. 1835). 

#4 Professor Beale has called this type of crime a “public tort.” See Beale, Cases on Crimi- 
nal Law c. 2, § 3 (3rd ed. 1915). In Statutory Penalties—A Legal Hybrid, 51 Harv. L. 
Rev. 1092, 1100 (1938), the conclusion is advanced that “‘a proceeding in which neither the 
life nor freedom of the defendant” is threatened should be treated as a civil case, although it is 
recognized that such proceedings, when brought by indictment or information, are usually 
governed by the procedural rules applicable to criminal actions. So far as our point here is 
concerned, this definition is far too wide. 


"95 Perhaps the decision in State v. Wells, 70 Mo. 635 (1879), note 189 supra, may be justi- 
fied on this ground. 




































THE CONTEMPORARY FUNCTION OF 
THE CLASS SUIT 


Harry KAtven, Jr., AND MAuRIcE ROSENFIELD* 


No man is an Iland, intire of it selfe; every man is a peece 
of the Continent, a part of the maine. .... 
—John Donne 


[Te WIDE diffusion of securities has created a situation where 
the single and isolated security holder usually is helpless in pro- 
tecting his own interests or pleading his own cause,” reported the 
Securities and Exchange Commission in 1937." “The plight of the individ- 
ual investor,’”’ the commission added, “‘is accentuated where he is unin- 
formed and unskilled in the intricacies of finance. It is likewise accentu- 
ated where his investment is so small that it becomes either impossible or 
improvident for him to expend the funds necessary to prosecute his claims 
or defend his position.’’* 

Although the commission’s comment was made with immediate refer- 
ence only to the individual investor in corporate reorganization cases, it 
applies equally well to many other situations today. The employee 
who is entitled to time and a half for overtime, the stockholder who has 
been misled by a false statement in a prospectus, the rate-payer who has 
been charged an excessive rate, the depositor in a closed bank, the tax- 
payer who resists an illegal assessment, or the small business man who 
has been the victim of a monopoly in restraint of trade, like the in- 
vestor in the reorganization, finds-himself inadvertently holding a small 
stake in a large controversy. The type of injury. which tends to affect 
simultaneously the interest of many people is also apt to involve immense- 
ly complex facts and intricate law, and redress for it is likely to involve ex- 
pense totally disproportionate to any of the individual claims. 

Consider, for example, the plight of those who bought into the $60,- 
000,000 debenture issue of Insull Utilities Investments, the top holding 

* Members of the Illinois Bar. 


Report on the Study and Investigation of the Work, Activities, Personnel and Functions 
of Protective and Reorganization Committees, Part II, at 1 (1937). This report (in eight parts) 
will be cited hereafter as SEC Report. 

2 Cf. remarks of Commissioner Prouty in Cattle Raisers’ Ass’n of Texas v. Chicago, B. & Q. 
R. Co., 10 I.C.C. 83, 95 (1904); Craig, J., dissenting in Golden v. Cervenka, 278 Ill. 409, 446, 
452, 116 N.E. 273, 288, 290 (1917). 
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company in the Insull hierarchy. When the system collapsed and the in- 
dividual holder discovered he was not to be paid, he was faced with the 
almost insuperable problem of ascertaining whether he had any basis for 
redress. He was required somehow to appraise the possibilities that some 
of the vast number of financial transactions involved mismanagement by 
the directors, or that there were abuses in the incredible complexity of the 
intercompany structure, or that perhaps the celebrated and esoteric “neg- 
ative pledge” clause had been violated. To have had any sort of knowl- 
edge or opinion on these points would have required literally months of in- 
tensive investigation and sophisticated research. To put it bluntly, the 
picture had become so complex that the individual could not know wheth- 
er he had been “robbed” or not. 

Moreover, almost no single investor’s stake would warrant the enor- 
mous expense of his seeking legal redress. The investor who held, say, 
$10,000 in debentures, was confronted with expenses measured by a $60,- 
000,000 lawsuit, not a $10,000 one.’ Clearly, if any redress was to be 
sought, it was imperative that it be sought on behalf of and be paid for by 
the debenture holders as a group, and the actual career of the case corro- 
borates this statement.‘ The Insull case is, of course, extreme, and some 
of its evils have already been corrected by substantive law reforms. Nev- 
ertheless it serves to highlight the twin factors of ignorance and expense 
which are present in virtually all cases of large-scale group injuries. 


3 Mr. Justice Douglas has made this point with perhaps a bit more gusto: “In the first 
place, it took no great understanding of the mysteries of high finance to make obvious the futil- 
ity of spending a thousand dollars to get a thousand dollars—or even less.”” Douglas, Protec- 
tive Committees in Railroad Reorganizations, 47 Harv. L. Rev. 565, 567 (1934). 


4 The two attempts to obtain redress in this case both involve group action. The first was a 
class suit against certain banks which received collateral, allegedly in violation of the “nega- 
tive pledge” clause. Kelly v. Central Hanover Bank & Trust Co., 11 F. Supp. 497 (N.Y. 1935), 
remanded for further findings of fact, 85 F. (2d) 61 (C.C.A. 2d 1936). While this latter pro- 
ceeding was pending the case was settled for approximately $3,500,000 and the withdrawal by 
the banks of claims of $72,000,000 against the bankrupt estate. A second suit, a class suit 
against the company’s directors for mismanagement, declaration of illegal dividends, and in- 
ducing violation by the corporation of the negative pledge clause, is still pending. Aiken v. 
Insull, No. 7430 in the Circuit Court of Appeals for the Seventh Circuit. 

Two other points about the history of the case are worth noting: (1) a substantial fraction 
of the investigatory work was done by a government staff pursuant to the unsuccessful criminal 
prosecution of Mr. Insull; (2) the fees and expenses of approximately a half-million dollars 
awarded in the proceedings indicate the expense of seeking redress in this type of case. 

5 A somewhat different facet of the problem is presented by the employee cases under the 
Fair Labor Standards Act of 1938, 52 Stat. 1060 (1938), 29 U.S.C.A. § 201 (Supp. 1940). There 
the case may well be relatively simple and the expenses involved not excessive, but the claim 
of the individual employee is likely to be much smaller than in the investor cases; and equally 
important, the employees are in an income group which as a rule does not employ lawyers in 
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Modern society seems increasingly to expose men to such group in- 
juries for which individually they are in a poor position to seek legal re- 
dress, either because they do not know enough or because such redress is 
disproportionately expensive. If each is left to assert his rights alone if 
and when he can, there will at best be a random and fragmentary enforce- 
ment, if there is any at all. This result is not only unfortunate in the par- 
ticular case, but it will operate seriously to impair the deterrent effect of 
the sanctions which underlie much contemporary law. The problem of 
fashioning an effective and inclusive group remedy is thus a major one. 

One important answer is afforded by the contemporary development of 
administrative law. President Roosevelt, in his veto message on the 
Logan-Walter Bill,° described the plight of the individual who has a small 
share in a large controversy and commended strongly the use of adminis- 
trative bodies as the remedy: “Individual shippers could not cope in the 
courts with great railroad corporations over excessive charges that were 
small in single cases but important in the aggregate. So the Interstate 
Commerce Commission was created. Power consumers could not deal 
with electric rates, nor could individual security holders pit their strength 
against the concentrated power of brokerage interests, nor could individ- 
ual laborers bargain on equality with the concentrated power of employ- 
ers. The very heart of modern reform administration is the administra- 
tive tribunal. A ‘truth in securities’ act without an administrative tribu- 
nal to enforce it or a labor-relations act without an administrative tribunal 
to administer it, or rate regulation without a commission to supervise 
rates would be sterile and useless.’”’ 

Administrative law removes the obstacles of insufficient funds and in- 
sufficient knowledge by shifting the responsibility for protecting the in- 
terests of the individuals comprising the group to a public body which has 
ample funds and adequate powers of investigation. Primarily, it is a 
method of preventing injuries by the injunction, the stop order, and the 
cease and desist order; by pre-licensing and revocation; by establishing a 


individual cases. Here again, unless there is economy of redress for the group as a unit, there 
is apt to be no redress for anyone. 

Finally, there are the rate-payer cases. For example, in the well-known Illinois Bell Tele- 
phone Company rate case, the claims of the individual consumers were in most instances so 
small as not to warrant any individual litigation. Protracted litigation, however, did result in 
the actual distribution to subscribers of about $17,000,000. It was estimated that 85 per cent of 
the claims were under $25 and that refunds were made to more than a million claimants. The 
final phase of the litigation is reported in Illinois Bell Tel. Co. v. Slattery, 102 F. (2d) 58 
(C.C.A. 7th 1939). 


® H.R. 6324, 76th Cong. 3d Sess. (1940). 786 Cong. Rec. 21501 (1940). 
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rate for the future; or by outlining a very detailed pattern for future con- 
duct. But it is important to note that an administrative body does not 
normally act to remedy wrongs which have occurred.* It is true that in 
recent years there have been some suggestive instances where an ad- 
ministrative body has taken affirmative action and in effect brought civil 
litigation on behalf of the group after the injury occurred. An example 
is afforded by the Wage and Hour Division’s obtaining restitution of back 
wages for employees.’ Important, too, is the activity of the SEC as a par- 
ticipant in reorganization proceedings, where it functions very much like 
a private investor or a committee for private investors.’° 

This power of administrative bodies, to act affirmatively after the in- 
jury, is still in the tentative stage, and there are, of course, many fields in 
which administrative bodies have not made an appearance. As a conse- 
quence, whether it is desirable or not, private litigation must still police 
large areas of modern law and provide the exclusive remedy for many large- 
scale group injuries. It is the primary concern of this article to explore 
the possibilities of revitalizing private litigation to fashion an effective 
means of group redress. 


Off-hand it might seem that a satisfactory solution to the problem is 
afforded by the simple expedient of multiple joinder under modern rules 
of procedure. Undeniably, excellent reforms have been made in recent 
years, and joinder statutes are almost everywhere exceedingly liberal.” 
Undeniably too, joinder has on occasion served as a completely satis- 
factory vehicle for group redress. Thus, in a leading New York case, near- 
ly two hundred investors who were the victims of fraud were able to ob- 
tain relief in a single action,” and similar cases are readily found. The car- 
dinal difficulty with joinder, however, is that it presupposes the prospec- 
tive plaintiffs’ advancing en masse on the courts. In most situations 

* III-B Sharfman, The Interstate Commerce Commission 329 (1936). Attempts by com- 
missions to rectify past abuses for an entire consumer group by compelling a utility to under- 


charge in the future are interesting in this connection. Board of Public Utility Com’ns v. New 
York Tel. Co., 271 U.S. 23 (1926) (revised rate held confiscatory). 

* The Wage and Hour Division does not have the power to sue directly for back wages on 
behalf of employees, but through consent decrees and public relations it has obtained restitu- 
tion in a substantial number of cases. E.g., Fleming v. North Georgia Mfg. Co., 33 F. Supp. 
1005 (Ga. 1940). The division reported in 1940 that it had obtained the restitution of over 
$5,000,000 in back wages to employees. Wage and Hour Rel. No. R-1273, at 2 (1941). 

© Teton, Reorganization Revised, 48 Yale L. J. 573, 583 (1939). 

*t Judicial construction of the key phrase “the same transaction or series of transactions” 
has, however, on occasion unfortunately limited the scope of the code provisions. Gombi v. 
Taylor Washing Machine Co., 290 Ill. App. 53, 7 N.E. (2d) 929 (1937). 

™ Akely v. Kinnicutt, 238 N.Y. 466, 144 N.E. 682 (1924). 
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such spontaneity cannot arise because the various parties who have the 
common interest are isolated, scattered, and utter strangers to each other. 
Thus while the necessity for group action through joinder clearly exists, 
the conditions for it do not. It may not be enough for society simply to 
set up courts and wait for litigants to bring their complaints—they may 
never come. 

What is needed, then, is something over and above the possibility of 
joinder. There must be some affirmative technique for bringing everyone 
into the case and for making recovery available to all. It is not so mucha 
matter of permitting joinder as of ensuring it. There are basically two 
methods for doing this. The first is to organize the various claimants prior 
to suit and make them all parties plaintiff to the litigation ; this is the com- 
mittee technique. The second is to ignore the various claimants until a 
decree has been obtained and then to hold open the decree and to permit 
them upon solicitation under court auspices to participate in the benefits 
of the decree. The suit in form will be brought initially by any member of 
the group who, unchosen and unasked and without soliciting consents 
from the others or organizing them prior to trial, volunteers to assert the 
rights of all. This is the technique of the class suit. 

Preliminary to an exploration of the utility of the class suit as an in- 
strument for effective and inclusive group redress, it will be useful to take 
up briefly the institution of the committee as the alternative device. 


I 


It is undoubtedly true that if everyone injured were made a party 
plaintiff before trial an effective and inclusive group remedy would then 
be available. Expenses and knowledge would be shared, and the total 
claim of all would warrant vigorous investigation and prosecution. Final- 
ly, if the case were won all would be entitled to share in the recovery. As 
has already been suggested, however, the group will not voluntarily and 
spontaneously join in the action because of their dispersion and anonym- 
ity. If there is to be large-scale participation before trial, it is necessary 
that there be an aggressive, determined organization-drive, necessitating 
the use of something akin to the reorganization committee." 


13 The analogy between the committee and the association has sometimes been made quite 
explicit. Carriers’ Protective Committee v. Bornstein, 18 P.U.R. (N.s.) 527 (Pa. 1937). The 
“association” may have been organized solely to facilitate the bringing of particular litigation, 
or it may be semi-permanent and take on other functions. Taxpayers’ associations are, of 
course, well known, and associations of shippers have long prosecuted claims before the ICC. 
Independent Refiners Ass’n v. Western N.Y. & P.R. Co., 4 1.C.C. 162 (1892); Cattle Raisers’ 
Ass’n of Texas v. Chicago, B. & Q. R. Co., 10 I.C.C. 83 (1904). 

Two interesting cases have arisen since the Federal Rules of Civil Procedure have gone into 
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The utility of this device is subject to some serious reservations. In the 
first place the committee is in considerable disrepute at the moment; the 
tremendous volume of experience with reorganization committees during 
the depression years was disillusioning.** Even those who believe that the 
committee could serve a useful function have advocated stringent con- 
trols over it."® More serious is the fact that recent reforms in the reorgani- 
zation field have tended in the direction of drastically subordinating the 
committee or eliminating it altogether, by delegating its functions to the 
bankruptcy trustee,” to the indenture trustee,’’ and to the SEC. In brief, 
in the one type of case in which the committee has been used extensively 
it has been tried and found wanting. 

Clearly, some of the abuses to which reorganization committees were 
subject are peculiar to reorganizations, such as affiliation of committee 
members with the banker and management groups and the disposition of 
what the SEC likes to call “the emoluments of control.” On the other 
hand, some of the difficulties are perhaps aggravated when the committee 
technique is used outside of reorganizations. There is the real possibility 
that oppressive powers of attorney and excessive fee contracts will be 
solicited, comparable to the worst of the reorganization deposit agree- 
ments. And in most instances there would not even be the limited control 
that was exercised under the earlier reorganization procedures."* Fur- 


effect. Nat’l Hairdressers’ & Cosmetologists’ Ass’n, Inc. v. Philad Co., 34 F. Supp. 264 (Del. 
1940); Alabama Independent Service Station Ass’n, Inc. v. Shell Petroleum Corp., 28 F. Supp. 
386 (Ala. 1939). In each case the association was held technically defective as a party plaintiff, 
but the suit was permitted to continue as a class suit. It might be noted, too, that labor unions 
are frequently instrumental in wage and hour suits. Fishman v. Marcouse, 32 F. Supp. 460 (Pa. 
1940); Lengel v. Newark Newsdealers Supply Co., 32 F. Supp. 567 (N.J. 1940). 

Finally, an organization such as ASCAP is of interest. Originally, its primary purpose was 
to use group resources to facilitate investigation and prosecution of copyright infringements. 
It has since become a channel for marketing artistic products and services. See Rosenberg and 
Cohn, State Regulation of Musical Copyright, 33 Ill. L. Rev. 548 (1939). 

"4 The most exhaustive treatment is contained in SEC Reports, Parts I-VIII (1936-40). 

*S Douglas, Protective Committees in Railroad Reorganizations, 47 Harv. L. Rev. 565 
(1934); SEC Report, Part I, at 903-907 (1936); ibid., Part II, at 528-34 (1937). The commis- 
sion’s recommendations were embodied in the Lea Bill, H.R. 6968, 75th Cong. 1st Sess. (1937); 
which remains the one major piece of reform legislation proposed by the commission but not 
enacted by Congress. 

In cases over $250,000, provision is made by §§ 167-69 of the Chandler Act for the ap- 
pointment of a disinterested trustee, one of whose primary functions is to formulate the reor- 
ganization plan. 52 Stat. 888, 890 (1938), 11 U.S.C.A. §§ 567-69 (1939). 

17 The Trust Indenture Act of 1939, 53 Stat. 1149 (1939), 15 U.S.C.A. §§ 77aaa et seq. 
(Supp. 1940). 

*® United States v. Chicago, M. & St. P. R. Co., 282 U.S. 311 (1931); Levi and Moore, 
Bankruptcy and Reorganization: A Survey of Changes. II, 5 Univ. Chi. L. Rev. 219, 228 et 
seq. (1938); SEC Report, Part VIII, at 204 et seq. (1940). 
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ther, the manner of soliciting would readily lend itself to abuse with non- 
disclosure, misrepresentation, and in general the unpleasantness of a vig- 
orous campaign of high pressure salesmanship.*® 

Again, the committee method used apart from reorganizations may well 
give rise to new difficulties. For example, broadcast solicitation prior to 
any determination of the controversy on its merits may frequently expose 
an innocent defendant to unnecessary and unfortunate adverse publicity. 
Thus, the solicitation of powers in an investor fraud action under the Se- 
curities Act of 1933, despite the possible supervision of the commission 
over the soliciting material,?® could prove materially damaging to the 
management, stir up investors prematurely, and confuse and upset the 
market for their securities. Further, the power to use the committee tech- 
nique is an invitation to the strike-suit minded. The mere threat of sus- 
tained, unfavorable publicity, especially where there is no outside regula- 
tion, may of itself give a sufficient ‘“‘nuisance” position for extorting a set- 
tlement. 

The most serious reservation to the use of the committee in non-reor- 
ganization cases is that as a practical matter it is not likely to achieve its 
purpose. In most instances only a relatively small fraction of the group 
will respond to the solicitation. It is true that not too many concessions 
should be made to the apathy and disinterest of people in their own affairs, 
but, especially in non-financial cases, the committee may seem strange 
and suspect, the soliciting material too complex, and in general the whole 
thing may seem better left alone. When the soliciting material is coupled 
with a request for immediate expense funds, the disinclination of mem- 
bers of the group to respond will, of course, be deepened and understand- 
ably so. 

In any event the function of a layman committee in these cases is cer- 
tainly a narrow one. It amounts simply to the organizing or mobilizing of 
the plaintiffs, and once the suit has begun it virtually ceases. It should be 
remembered that the principal function which it was argued the commit- 
tee could fulfil in reorganizations was not merely to organize but to re- 
present and that its representative function arose because, in Mr. Foster’s 
phrase, of the need for “vicarious negotiation.”** There is no comparable 

*9 See material collected in SEC Report, Part I, at 457-576 (1937). The use of solicitors 
paid on a contingent fee basis was not infrequent. Ibid., at 478 et seq. 


2° The commission’s power is derived from § 14(a) of the Securities Exchange Act of 1934, 
48 Stat. 895 (1934), 15 U.S.C.A. § 78n(a) (Supp. 1940). It is not altogether clear that the 
soliciting of a mere authorization to sue falls within the section, even though the securities in- 
volved are listed on a national exchange, although the result of such a construction is desirable. 
2 Foster, Review of Lowenthal, The Investor Pays, 43 Yale L.J. 352, 357 (1933). 
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function for the committee in the conduct of a lawsuit. Even in the event 
of settlement its decisions will almost inevitably be those of its counsel. 

The committee, then, functions only to bring the parties into the suit; 
this it does only half well at best and under conditions easily tending to 
serious abuse. If there is another method for bringing the various and 
scattered parties together to participate in a common recovery, it will al- 
most certainly be preferable to the committee method. Such a method, it 
is believed, is afforded by the class suit properly understood. 


II 


The method of the class suit is to permit any member of the group in- 
dividually, unchosen and unasked and without any organization of the 
class or prior consent from others, to step forward and sue on behalf of 
all, in the sense that if he is successful all may participate in his result. 
The chief difference between this method and the committee method is 
simply that instead of mobilizing the plaintiffs prior to trial, their partici- 
pation in the case is deferred until a decision is reached. In lieu of any ag- 
gressive solicitation of powers of attorney before trial, there is substituted 
a simple notice after the decision that relief is available. It is evident that 
the class suit method preserves and strengthens all the possible advan- 
tages of the committee technique. A practical opportunity for recovery is 
made available to all; expenses and knowledge are shared by all; and the 
size of the total claim of the class warrants vigorous prosecution of the 
rights of the class. And these advantages are obtained without the disad- 
vantages of the committee technique. First, there is no occasion for in- 
dividual fee contracts or powers of attorney—all fees are awarded by the 
court on a quantum meruit basis.“ Second, there is no unfair unleashing 
of adverse publicity, because prior to sciicitation the case has been de- 
cided on its merits, and any solicitation is under court auspices.** Finally, 
the method is likely to be almost completely successful inasmuch as the 
various members are simply notified that a completed recovery is avail- 
able for them; they are not asked to put up money or to give authoriza- 
tions, but are simply asked to “come and get it.” 

The contrast between the committee approach and the class suit ap- 
proach may be seen most sharply from an examination of the familiar 
shareholder’s derivative suit. Although serious doubts have been expressed 
as to its complete efficacy,” there is general agreement that it furnishes 
the major sanction behind the fiduciary rules of corporation law. Here the 
theory of recovery has been completely worked out. Any shareholder 


™ See infra, pp. 715-16. 23 See infra, pp. 603-04. 4 Note 96 infra. 
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may initiate the litigation, and by virtue of the fact that he is treated as 
derivatively asserting the corporate cause of action, his claim is the total 
claim of all the shareholders. If he is successful, recovery automatically 
inures pro rata to the benefit of each member of the class, and counsel 
fees and expenses are distributed over the entire class. The suit, then, is 
the perfect method of group redress, accomplished without any of the 
cumbersome paraphernalia of the committee. The really significant thing 
is that a single shareholder, without being asked or without procuring the 
authorization of other shareholders, simply volunteers to present their 
case as well as his own to the court. It is the best example of effective and 
inclusive redress through vicarious litigation.’$ 

The shareholder’s suit has one advantage, it must be admitted, which 
is not completely available in cases where the cause of action cannot be 
said to belong to the entity. The corporation, by acting as a receptacle for 
the cause of action, makes unnecessary any solicitation and affirmative ac- 
tion by the beneficiaries of the plaintiff-shareholder’s litigation.” In cases 
where there is no entity, solicitation and notice after the decree provide 
the mechanical substitute for the entity as the device for making partici- 
pation in the recovery available to all. With this one adjustment, the class 
suit becomes as effective a procedural form for group redress for the em- 
ployee,”’ the investor,”* the ratepayer,”® the taxpayer,?° et al.,** as the de- 

2s Cf. Berle, Compensation of Bankers and Promoters through Stock Profits, 42 Harv. L. 
Rev. 748, 759 n. 25 (1929). 


26 There is an infrequent exception where the wrongdoers or those implicated in the wrong 
are themselves shareholders. In these cases the recovery may run to the innocent shareholders 
directly and not to the corporation. Brown v. De Young, 167 Ill. 549, 47 N.E. 863 (1897). Un- 
der these circumstances the derivative suit becomes exactly equivalent to the ordinary class 
suit. Backus v. Finkelstein, 23 F. (2d) 357 (D.C. Minn. 1927) (discussing participation and 
solicitation). 

There is a serious question as to whether the derivative suit effects recovery for those 
really injured. The use of the derivative suit tends automatically and accidentally to confer the 
benefits of the suit upon those who hold shares at the date of recovery. Cf. Compensation for 
Stockholders Actually Injured by Promoters’ Frauds, 47 Harv. L. Rev. 1031 (1934). The 
question of whether the old or the new shareholders should be given the recovery is a difficult 
and important one, but its solution should not turn, as it has in the past, on the procedural 
problem. The use of the class suit proper makes it feasible to give effective group redress to the 
old shareholders, if this be the desirable rule as a matter of substantive law. 


*7 § 16(b) of the Fair Labor Standards Act, 52 Stat. 1069 (1938), 29 U.S.C.A. § 216 (Supp. 
1940). Numerous cases have been brought under this section; e.g., Fishman v. Marcouse, 32 F. 
Supp. 460 (Pa. 1940); Lengel v. Newark Newsdealers Supply Co., 32 F. Supp. 567 (N.J. 1940); 
2 C.C.H. Lab. Law Serv. { 23,258. There is some danger that courts may drastically curtail 
the effectiveness of this section by misunderstanding the class suit provisions. See discussion 
(note 42 infra) of Saxton v. Askew Co., 35 F. Supp. 519 (Ga. 1940). 


28 “One of the more hopeful developments from the standpoint of the plaintiff has been the 
general trend under the impetus of the new Federal Rules of Civil Procedure toward joint or 
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rivative suit is for the shareholder with respect to the misconduct of cor- 
porate fiduciaries. 

The exact procedure envisaged for participation after the decree might 
be stated in somewhat greater detail, although the point is not a trouble- 
some one. Bankruptcy, probate, equity practice in receivership, and 
fraudulent conveyance cases afford obvious analogies. The ordinary case 
will simply involve the common sense question of how best to bring every- 
one in and afford each one relief; clearly no exact rules of procedure are 
necessary or desirable, and there should be free play for the court’s discre- 
tion. 

In general the class suit will require the following additional steps: (1) 
The court should enter an interlocutory order in favor of the parties plain- 
tiff of record and all those similarly situated who come in seasonably and 
establish their rights. (2) A reference should then be made to a master to 
administer the details of participation by the absentees. The defendant 
should be compelled by order to make available to the master all his in- 
formation as to the names and addresses of the absentees. (7) The plain- 
tiff’s attorney or the master should prepare and submit to the court forms 
for proof of claims and accompanying explanatory material which the 
master should then mail to all absentees. (4) The absentees should file 
their claims within a prescribed time, and the defendant should be per- 


representative action on behalf of the numerous parties who may have been injured by the same 
false report.” Civil Liability Under the Federal Securities Act, 50 Yale L. J. 90, 93 (1940); see 
Independence Shares Corp. v. Deckert, 108 F. (2d) 51, 55 (C.C.A. 3d 1939), where the court 
stated that a suit pursuant to § 12(2) of the Securities Act of 1933 was a class suit under Rule 
23(a)(3) of the Federal Rules of Civil Procedure. The Supreme Court, in passing on the case, 
did not rule on the class suit point. Deckert v. Independence Shares Corp., 61 S. Ct. 229 
(1940). 


*9 Spiller v. Atchison, T. & S. F. R. Co., 253 U.S. 117 (1920); Cattle Raisers’ Ass’n of Texas 
v. Chicago, B. & Q. R. Co., 10 I.C.C. 83 (1904). The opinion of Commissioner Prouty in this 
case is particularly worthy of study. Cf. In re Engelhard & Sons Co., 231 U.S. 646 (1914); Bell 
Telephone rate litigation discussed in note 5 supra; Kovarsky v. Brooklyn Union Gas Co., 
279 N.Y. 304, 18 N.E. (2d) 287 (1938). 


3° See, e.g., Harmon v. Auditor, 123 Ill. 122 (1887); Brown v. Trousdale, 138 U.S. 389 
(1891). 


3* United States v. Old Settlers, 148 U.S. 427 (1893) (suit by American Indians). 


»# The ease with which a remedy was devised in suits to enforce bank stockholders’ liability 
is illustrated in Golden v. Cervenka, 278 Ill. 409, 116 N.E. 273 (1917), where it was held that 
the bank receiver was not a proper party to enforce the liability, but that the suit should be 
maintained as a creditor class suit and a special receiver appointed to collect the recovery. 
When the suits arose with frequency after the bank failures in the depression years, it became 
the practice to have the special receiver pay the recovery to the bank receiver for distribution. 
Cf. the procedure outlined by Commissioner Prouty in Cattle Raisers’ Ass’n of Texas v. Chi- 
cago, B. & Q. R. Co., 10 I.C.C. 83 (1904). 
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mitted to file objections, but only as to issues not common to the original 
plaintiff’s case.33 (5) The master’s hearings should then be had as to the 
objections and, if relevant, as to damages of each claimant, and the master 
should file a report with the court in the customary manner. (6) The 
court, after disposing of all objections to the master’s report, should enter 
a final decree ordering the defendant to pay all who have proved their 
claims and make provisions for expenses and fees. If the court finds that 
there may be a problem of collecting the judgment, it might enter the 
entire judgment in the name of the plaintiffs of record as trustees to collect 
and distribute to all who have proved claims; in such cases the court 


should reserve jurisdiction until the matter has been completely dis- 
posed of. 


While this procedure seems quite simple, it probably represents the 
maximum complexity.*4 Frequently, the process will be short circuited 
because the defendant may pay or be required to pay on the basis of his 


33 Where the suit is predicated upon the existence of a common question of law or fact, it is 
often contended with considerable rhetorical force that there are so many individual questions 
involved that the suit cannot be maintained. This argument sometimes involves the implicit 
assumption that the class suit cannot be maintained if there are any individual questions. But 
normally it is the common question involved which presents the real issue in the case and the 
minor variations among the members are trivial or irrelevant. 

There are several other points to be noted in de-emphasizing the importance of “individual” 
questions: (1) Wherever there are relevant separate questions, they tend to become subordi- 
nate common questions, that is, common toa substantial minority of the class. (2) When the 
suit is conducted as a class suit, regardless of the variety of individual differences, the defend- 
ant is never deprived in any way of his right and opportunity to present any defenses arising 
from any of these individual variations. (3) It would seem that any attempt in a single pro- 
ceeding to handle a variety of claims can never be more inconvenient to the defendant, or to the 
judicial system, than the litigation of each of these claims in a separate suit. (4) Finally, where 
the policy in favor of class litigation has been most clearly recognized as in the creditor dis- 
tribution cases, the courts will endure almost any degree of inconvenience in handling the com- 
plete variety of individual claims to the end that a non-preferential distribution be made. 

It is curious that courts, while holding that the individual questions are too varied to per- 
mit a suit to be maintained as a class suit, have nevertheless permitted the suit to continue on 
the basis of the joinder of the original parties. Cherry v. Howell, 4 F. Supp. 597 (N.Y. 1931). 


34 It may be thought that if the defendant insists on a jury trial, the class suit procedure 
would become too cumbersome. In an ordinary multiple joinder case, the defendant is clearly 
not entitled to a separate and distinct jury trial on each claim. Akely v. Kinnicutt, 238 N.Y. 
466, 144 N.E. 682 (1924) (holding that although 193 plaintiffs had joined fraud claims, the de- 
fendant was entitled to only a single jury trial by a single jury). It follows necessarily that the 
most the defendant in a class suit can claim is a single jury trial as to those claimants who joined 
before the case was submitted to the jury and then, after solicitation and the absentees have 
come in, another single jury trial as to them. Further, it is not at all certain that the defend- 
ant’s constitutional rights would be substantially impaired if he were precluded from re-trying 
as to absentees the common questions of fact determined by the first jury, leaving for new 
trial only the residue of new questions which in fact are apt to be negligible. 
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own records.*’ Again, the proving of claims may become almost nominal, 
as in the case of investors who need only show ownership of a security. 
Finally, there may be a proceeding, such as bankruptcy or receivership, 
pending concurrently, which will provide a ready vehicle for participa- 
tion and distribution and need only be adopted.* 


Ii 


We have pointed out that the basic function of the class suit is achieved 
only if the decree is held open to permit the absentee members of the class 
to come under the decree after the decision and thus obtain the benefits of 


the litigation; and if under the auspices of the court the absentees can be 
solicited to participate. 


It is appropriate at this point to consider Rule 23 of the Federal Rules 
of Civil Procedure, which presumably represents the summary and cul- 
mination of years of experience with the class suit. The history of the 
expert drafting of the rules, which were officially adopted by the Supreme 
Court of the United States in 1938, is a familiar one. Rule 23 in particular 
has been widely regarded as a major achievement of the federal rules.3’ 
Since the federal rules will serve both as a guide to the interpretation of 
existing state law and as a model for any future procedural changes, in a 


very real sense Rule 23 represents the law of the entire country.** The 
rule reads as follows: 


35 In the bank stockholder cases it was the practice to use the bank’s records in lieu of having 
each depositor file a claim. In Heine v. Degen, 362 Ill. 357, 199 N.E. 832 (1936), it was express- 
ly said that this procedure did not violate any constitutional rights of the defendants. Rec- 
ords were somewhat similarly used in Spiller v. Atchison, T. & S. F. R. Co., 253 U.S. 117 
(1920), to determine shippers’ reparation claims. In the Bell Telephone refund case (note 5 
supra), the recovery was distributed voluntarily and at considerable expense by the company 
on the basis of its own records. The details of the refunding are set forth in 34 Ill. L. Rev. 171, 
172-73 (1939). In employees’ class suits the same procedure for group distribution should be 
used in lieu of individual proof of claims wherever practicable. Where the Wage and Hour 
Division obtains restitution of back wages (note 9 supra), the distribution is normally made on 
the basis of the employer’s records. See, e.g., 2 CCH Lab. Law Serv. 933,406 (1940). 

36 Chlupsa v. Posvic, 113 F. (2d) 375 (C.C.A. 7th 1940). In the Insull banks case (note 4 
supra), the trustee in bankruptcy of Insull Utilities filed a cross-bill asserting that the bank- 
ruptcy of Insull Utilities vested the cause of action in him. When the case was settled, how- 
ever, without determining this question, the trustee was appointed receiver in the creditors’ 
suit to administer the distribution of the settlement moneys. As a practical matter he was thus 
able to adopt the bankruptcy machinery for distribution without requiring proof of claims in 
the creditors’ suit. Cf. bank stockholder cases, note 32 supra. 


37 “Rule 23 as to class actions is simple and intelligible, which is more than can be said of 
any rule that I know of heretofore promulgated either by statute or court rule.” Sunderland, 
The New Federal Rules, 45 W. Va. L. Q. 5, 16 (1938). 

38 Considerable writing has been done on the topic. The standard treatment is 2 Moore, 
Federal Practice 2219-2303 (1938),discussed extensively infra, pp. 702-707. See Lesar, Class Suits 
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(a) Representation. If persons constituting a class are so numerous as to make it im- 
practicable to bring them all before the court, such of them, one or more, as will fairly 
insure the adequate representation of all may, on behalf of all, sue or be sued when the 
character of the right sought to be enforced for or against» the class is 

(x) joint, or common, or secondary in the sense that the owner of a primary right 
refuses to enforce that right and a member of the class thereby becomes entitled to en- 
force it; 

(2) several, and the object of the action is the adjudication of claims which do or 
may affect specific property involved in the action; or 

(3) several, and there is a common question of law or fact affecting the several 
rights and a common relief is sought. 

(b) Secondary action by shareholders 

(c) Dismissal or Compromise. A class action shall not be dismissed or compromised 
without the approval of the court. If the right sought to be enforced is one defined in 
paragraph (1) of subdivision (a) of this rule notice of the proposed dismissal] or com- 
promise shall be given to all members of the class in such manner as the court directs. 
If the right is one defined in paragraphs (2) or (3) of subdivision (a) notice shall be giv- 
en only if the court requires it. 


The rule contains no provision as to who is entitled to the benefits of 
the decree. Specifically, the rule neither authorizes holding open the de- 
cree for absentees, nor does it forbid it. It simply says nothing whatso- 
ever. 


and the Federal Rules, 22 Minn. L. Rev. 34 (1937); Moore and Cohn, Federal Class Actions, 32 
Ill. L. Rev. 307, 555 (1937); Moore, Federal Rules of Civil Procedure: Some Problems Raised 
by the Preliminary Draft, 25 Geo. L. Rev. 551, 570 et seq. (1937); Wheaton, Representative 
Suits Involving Numerous Litigants, 19 Corn. L. Q. 399 (1934); Recurrent Problems in Actions 
Brought on Behalf of a Class, 34 Col. L. Rev. 118 (1934); Blume, The “(Common Question” 
Principle in the Code Provision for Representative Suits, 30 Mich. L. Rev. 878 (1932); Blume, 
Jurisdictional Amount in Representative Suits, 15 Minn. L. Rev. 501 (1931). The best of the 
earlier discussions, however, is Pomeroy, Code Remedies §§ 388-401 (5th ed. 1929). 


39 It will be noted that the Rule provides for suits against a class of defendants. It is believed 
that the defendant class suit is very different from the plaintiff class suit and would warrant an 
article in itself. Several points might be briefly noted: (1) if these suits are class suits in any 
sense, the judgment must affect absentees to the same degree as if they had been parties of 
record. A remarkable instance of a defendant class suit is afforded by Southern Ornamental 
Iron Works v. Morrow, tor S.W. (2d) 336 (Tex. Civ. App. 1937) where money judgments were 
rendered against the absentees; (2) the historical origin of the class suit as a device to obviate 
compulsory joinder requirements is probably traceable to this type of suit; see infra, p.708. In 
these cases it might well have been impossible or impracticable to join all defendants; (3) the 
defendant class suit thus functions primarily as a substitute for service of process on the ab- 
sentees where service is impossible because they are out of the jurisdiction or service is im- 
practicable because they are so numerous. It is a striking commentary on constitutional re- 
quirements for service of process that a man cannot be validly brought under the court’s power 
by a simple notice through the mails, yet can be bound by a judgment as a defendant in a 
class suit of which he may have had no notice whatsoever. It might be suggested that in many 
cases a liberalizing of the service of process rules by eliminating the archaic tagging require- 
ment would seem more desirable and more compatible with due process than use of the defend- 
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What is the status of participation under the rule? Despite the silence 
of the rule, it is reasonably clear that participation exists in every situa- 
tion under sub-paragraph (a)(1). Clearly, there is recovery of the entire 
class in the shareholder’s derivative suit, for the corporate entity inter- 
poses to collect the recovery for the shareholders as a class, and this dis- 
poses of the “secondary” right cases. Presumably, “common and joint” 
rights are used interchangeably and, presumably, “joint” is used univocally 
throughout the federal rules. Rule 19 on compulsory joinder establishes 
that in the cases of persons sharing joint rights, all must be joined, and 
this means that the cause of action is non-severable. Consequently, under 
Rule 23, although representation is substituted for actual joinder, the 
cause of action in case of a joint right remains non-severable. Necessarily 
then, all who share this right, including the absentees, must be permitted 
to participate in the recovery. This same conclusion can also be based 
on the paragraph on dismissal and compromise, since notice to all parties 
is mandatory under the (a)(1) situation. Such a requirement can only 
mean that the absentees who must be notified are entitled to be heard 
and to participate in the benefits or burdens of the compromise. A fortiori, 
the same result obtains in the case of a favorable decree, apart from com- 
promise. So much, then, for sub-paragraph (a)(1).*° 

The rule cannot be used so directly to support participation in sub- 
paragraph (a)(2), but the same result nevertheless obtains beyond doubt. 


ant class suit; (4) the problem of procuring adequate representation is peculiarly serious in any 
large-scale suit. First, apparently the selection of representatives for the defendants is left to 
the plaintiff. Second, virtually none of the defendants may have any incentive to endure the 
expenses of defending a big suit on behalf of the entire class when the expense may be utterly 
disproportionate to his stake. Third, there is no easy way of compensating the defendants’ 
counsel for the benefits conferred upon the class; see infra, p. 716; (5) the drafting of Rule 23 
with respect to defendant class suits is subject to criticism. It would have been preferable to 
devote completely separate treatment to it. As the rule now stands, a defendant suit could ap- 
parently be brought under subparagraphs (2) or (3) although it is difficult to see what this 
would mean. Further, the representation and dismissal and compromise requirements are thus 
indiscriminately treated along with those in the plaintiff cases; (6) the most frequent exam- 
ples of defendant class suits have been in unincorporated association cases where there may be 
considerable justification for the result because of the consensual representation. This is very 
similar to holding stockholders bound to a judgment in a suit against the corporation which was 
defended by the directors. Inter-class conflicts in corporations or associations present a genu- 
ine and troublesome problem. Smith v. Swormstedt, 16 How. (U.S.) 288 (1853), is an example. 
Cf. Purcell v. Summers, 34 F. Supp. 421 (S.C. 1940). Disputes between preferred and common 
shareholders as to arrearage plans would seem similar, but little attention seems to have been 
given to the need for defendant class suits in such cases; apparently, the corporation has been 
treated as representing the common as well as other classes of preferred. 


4° Cases discussing participation in this situation are rare, but an excellent example is 
Backus v. Finkelstein, 23 F. (2d) 357 (D. C. Minn. 1927). 
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This paragraph refers to the situations in which the court takes custody 
of property for the purpose of distributing it either according to pre-exist- 
ing priorities or non-preferentially. Since the entire point here is one of 
effectuating a group distribution, all obviously can participate. 

It is with respect to the sub-paragraph (a)(3) suit, however, that the 
silence of the rule as to participation after decision proves genuinely 
troublesome. It should be emphasized that except for certain stock- 


4 Insofar as these cases are distinguishable from the other class actions the distinction is 
one between common distribution and common litigation. The best examples are afforded by 
statutory liabilities running to creditors where the liability will be exceeded by the claims of 
the creditors as a class. Here the courts uniformly permit class actions in order to effectuate a 
ratable distribution; note 79 infra. Until recent bankruptcy reforms, the equity receivership 
based on a creditors’ bill on behalf of all creditors was widely used as a vehicle for corporate re- 
organizations. The popular notion that a “fund” is a basis for a class suit is derived from this 
distribution type of case. The chief interest of the common distribution cases today is as ex- 
amples of a matured procedure for participation by an entire class. 

# Case authority is unsatisfactory. There are numerous cases holding that “a class suit” is 
maintainable in this situation, but it is not clear what the court means by “a class suit.”” The 
plaintiff files on behalf of himself and all others, the defendant demurs or moves to strike, and 
the court decides for the plaintiff. These cases are difficult to interpret because the court de- 
cides the question without reference to any specific legal consequence such as whether partici- 
pation will be permitted prior to decree, or after decree, whether the suit will be res judicata, 
etc., and it will be noted that since no one is seeking to intervene at the time of the defendant’s 
motion, there is in a sense no actual issue before the court. E.g., Gramling v. Maxwell, 52 F. 
(2d) 256 (N.C. 1931); Stephens v. Ohio State Tel. Co., 240 Fed. 759 (D.C. Ohio, 1917); Thomp- 
son v. Deal, 92 F. (2d) 478 (App. D.C. 1937); Jones v. Newton, 81 Colo. 25, 253 Pac. 386 (1927). 
There are occasional cases, however, dealing explicitly with participation after decree. In At- 
kins v. Trowbridge, 162 App. Div. 161, 147 N.Y. Supp. 275 (1914), certain bondholders sued 
on behalf of all for damages occasioned by breach of a reorganization agreement. The court 
held that participation after decree was proper and permitted other bondholders to come in 
under the judgment. In a subsequent appeal on the merits in the same case, the court decided 
in favor of the defendants but elected to reconsider the question of participation and reversed 
its earlier decision. Atkins v. Trowbridge, 162 App. Div. 629, 148 N.Y. Supp. 181 (1914). 
The second opinion is curious for two reasons: the court was of the opinion that the suit was 
properly brought as a class action under the New York code provisions; the court also recog- 
nized that it was a familiar equity practice to permit absentees to apply at the foot of a decree 
for relief. Cf. Hendry v. Title Guarantee & Trust Co., 165 Misc. 349, 300 N.Y. Supp. 741 
(S. Ct. 1937). 

In Kvello v. Lisbon, 38 N.D. 71, 92, 164 N.W. 305, 310 (1917), a taxpayer sued to enjoin 
a special assessment on behalf of himself and all others. The court, relying on Pomeroy, held 
that the decree should be held open for the others “‘. . . . to come in and accept the benefit of 
the judgment ” Cf. Whaley v. Commonwealth, 110 Ky. 154, 61 S.W. 35 (1901). It 
might be noted that in both the Atkins and the Kvello cases, separate suits by the absentees 
would have been barred by the Statute of Limitations; note 88 infra. Pomeroy at least has 
clearly indicated that participation after decree is as much an incident of the common question 
suit as it is of the fund cases. Pomeroy, Remedies 295 et seq. (sth ed. 1929). Cf. Backus v. 
Finkelstein, note 40 supra, and Cattle Raisers’ Ass’n of Texas v. Chicago, B. & Q. R. Co. and 
Spiller v. Atchison, T. & S. F. R. Co., discussed in note 13 supra. 

Since the federal rules went into effect there have been no cases on participations after de- 
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holder cases virtually every situation that is important socially involves 
nothing over and above common questions. Such random examples as 
employees’ suits for back wages under the Fair Labor Standards Act, 
bondholders’ suits on guaranties by third persons, shareholders’ suits un- 
der the civil liability provisions of the various statutes administered by 
the SEC, damage suits under the anti-trust law, and suits by taxpayers, 
all involve the common question type of class suit. It is not too much to 
say that the construction of sub-paragraph (a)(3) with respect to scope 
of participation is pivotal to the social importance and utility of the class 
suit device. 

Four persuasive arguments support the thesis that the decree in these 
cases will be held open to permit participation. 

(1) The first is based on the construction of the major paragraph of (a) 
which provides that: 
If persons constituting a class are so numerous as to make it impracticable to bring 


them all before the court, . . . . one or more . . . . may, on behalf ofall, sue . . . . when 
the character of the right 


Clearly then, sub-paragraph (a)(3) presents a situation in which the 
plaintiff represents the others in some sense, in which the others together 
with the plaintiff constitute a class in some sense, and in which the plain- 
tiff sues on behalf of all in some sense. Yet if the other members of the 


class must become parties of record before trial if they are to participate 
at all, there is no sense in which the plaintiff either represents the others, 
or together with them constitutes a class, or sues on their behalf. Thus 
any construction which does not preserve some minimum residual mean- 
ing for the key words of the major paragraph when applied to sub-para- 
graph (a)(3) must be rejected. Moreover, we are also told by the rule 
that sub-paragraph (a)(3) presents a situation wherein “the parties are 


cree, although in Alabama Independent Service Station Ass’n. v. Shell Petroleum Corp., 25 F. 
Supp. 386, 390 (Ala. 1939) the court said: ‘However, for the recovery of damages, each mem- 
ber of the class must intervene to assert and prove such damages to himself.” 

Cases of interest have arisen under the wage and hour law. Saxton v. Askew Co., 35 F. 
Supp. 519 (Ga. 1940); Brooks v. Southern Dairies, Inc., 3 C.C.H. Lab. Law Serv. { 60, 438 
(D.C. Fla. 1941). While the opinions are unclear and difficult, it would seem a fair inference 
that the courts would restrict recovery to employees who had intervened and become parties of 
record prior to judgment. Such a limitation on the scope of the class suit is particularly unfor- 
tunate where the court had not only Rule 23 but an express mandate from Congress in § 16(b) 
of the wage and hour law. The language of the court in the Brooks decision is especially worthy 
of note in the year 1941: “I deem it beyond the power of Congress to force one to become 
plaintiff against his will or to select for him an agent or attorney to represent him. I further am 
of the opinion that the employee has the right to determine whether or not he wishes to sue 
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so numerous as to make it impracticable to bring them all before the 
court.” But if the other members of the class must become parties of 
record before the trial, the rule is reduced to saying that where it is im- 
practicable to bring all the parties before the court they must nevertheless 
be brought before the court. Finally, if Rule 23(a)(3) merely permits par- 
ticipation before the decree and not after, it is gratuitous and adds not 
one iota to Rules 19 and 24 on permissive joinder and intervention. 

(2) This argument is based on paragraph (c) regulating dismissal and 
compromise, which, it will be remembered, requires that, ‘‘A class action 
shall not be dismissed or compromised without the approval of the court.” 
In an ordinary law suit the court does not pass on a compromise despite 
the number of perscns who may have joined as plaintiffs. The explanation 
for making any compromise the concern of the court in cases under sub- 
paragraph (a)(3) must lie in the intention to protect the absentee mem- 
bers of the class and to make the compromise available to them.*? The 
notice provisions in paragraph (c) tend to much the same result, although 
they are not conclusive in that the giving of notice to all is discretionary 
with the court.** To the extent that the rule provides that the court can 
give notice to absentees, there is clear recognition of their rights to par- 
ticipate in the compromise, and by inference this is true in the event of a 
favorable decree as well, since there would be no point in distinguishing 
compromise from decree. 

(3) This argument is closely allied to the first. Participation is clearly 
a characteristic of the suits under sub-paragraphs (a)(1) and (a)(2). Since 
type (3) class suits are by the terms of the rule equally in the same cate- 
gory with types (1) and (2) as representative actions, characteristics pre- 
sent in the first two would clearly belong to the third as well, under ordi- 
nary canons of construction, unless there is an express discrimination 
against (3). The rule does not expressly state that sub-paragraph (a) (3) 
is to differ in this respect; there is nothing to rebut the presumption that 
all three types of class suits are alike with respect to participation. 

(4) The fourth and final argument need be only briefly summarized. If 
the rule does not too clearly permit participation after the decree, it most 
certainly does not prohibit it. At the very least then the question is com- 


43 It might be thought that instead the purpose is to protect them from the res judicata 
aspect of the compromise, but this would only further prove that they were entitled to partici- 
pate in the compromise. Clearly, they could not be held bound by a compromise and yet not be 
afforded the opportunity to participate in it. Furthermore, the decree in the (a)(3) situation 
has traditionally been thought not to be res judicata on absentees; note 84 infra. 

44 Frequently, notice to the absentee may not be necessary to participation since recovery 
can be distributed on the basis of the defendant’s records; see note 35 supra. 
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pletely open. But under these circumstances, the policy considerations 
which have been a familiar refrain throughout this article virtually compel 
the construction that participation by absentee members is permitted 
after the decree. That this must be so is evident if the real argument of 
the defendant is made explicit. The court has just decided that the de- 
fendant is liable to those in the same legal position as the plaintiff.. The 
defendant in resisting participation must contend not that he is not liable 
to the others, but that each must endure the normal inconvenience of 
litigation, that each must harass him with a separate suit, and ultimately, 
that justice has been made too quick, too convenient, too exact, and too 
complete.‘ 


IV 


Despite the silence of the rule on the point,** the arguments construing 
the rule to permit participation after decision are powerful even where 
the class is constituted only by virtue of a common question of law or 


45 One other possible difficulty with the suggested construction of Rule 23(a)(3) warrants 
brief comment. This section requires not only that there be a common question but that com- 
mon relief be sought. The question arises as to whether money damages, which will be the most 
frequently sought remedy in the cases that have been discussed, are a form of common reiief. 
There are frequent suggestions that money damages are not comparable to injunctive or de- 
claratory relief and that common relief properly encompasses only the latter two. Kovarsky v. 
Brooklyn Union Gas Co., 279 N.Y. 304, 18 N.E. (2d) 287 (1938) (holding that plaintiff’s class 
action was proper as to injunctions and declaratory judgment but not as to an accounting); 
Sunderland, op. cit. supra note 37, at 16-17. It may further be contended that if common relief 
includes damages to each individual claimant it becomes meaningless. 

But the feeling that there is a radical difference between an injunction and damages as com- 
mon remedies is illusory. The difference is simply one of the degree of convenience in making 
available the benefits of the litigation to the class. Normally, the injunction cases represent 
the maximum convenience of administration; the decree will ordinarily protect the absentees 
since it is entered in the names of the class generally. Cf. Kvello v. Lisbon, 38 N.D. 71, 164 
N.W. 305 (1917) (decree in injunction suit was held open to permit absentees to come in and 
apply for relief under it). But as has been seen the mechanics for the money damage cases are 
quite simple. Thus, the rule can scarcely be taken to mean that where little or nothing 
need be done by the members of the class to participate, the relief is common, but where a little 
more need be done the relief is not common. Further, since injunction and declaratory judg- 
ment are well understood terms and since common relief is not, presumably the draftsmen 
would have employed the more readily understood terms if that is what they had meant. 
Again, the term is not meaningless if taken to include money damages. What it in all proba- 
bility means is relief from a common source, namely, the same defendants. The point has been 
litigated twice under the rules and on each occasion the court has held that money damages 
constituted common relief. Independence Shares Corp. v. Deckert, 108 F. (2) 51, 55 (C.C.A. 
3d 1939) (“Common relief may be sought despite the fact that individuals may recover sepa- 
rate judgments different in amounts”); Alabama Independent Service Station Ass’n v. Shell 
Petroleum Corp., 28 F. Supp. 386 (Ala. 1939); this is apparently Moore’s view. 2 Moore, Fed- 
eral Practice 2241 (1938). 

# Rule 24(b) providing for permissive intervention upon “timely” application in cases of 
common questions might possibly be used to support participation after decree. It would seem 
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fact. The case might seem closed were it not for one additional piece of 
evidence. That evidence is the commentary of Professor Moore of Yale 
University Law School on the rules and on Rule 23 in particular.‘’ Pro- 
fessor Moore’s commentary is of unique importance, for not only has he 
edited the most exhaustive treatment of the new federal procedure, but 
he was also personally instrumental in drafting the rules and thus can be 
taken as a witness of authority as to the intentions of the draftsmen. 
Professor Moore, in his treatment of Rule 23, places the primary emphasis 
on the classification into three kinds of class suits rather than on the 
characteristics of the class suit in general. 

“The classification which the Rule makes,” Moore tells us, “is depend- 
ent upon the jural relationships of the members of the class.”** And 
again: “‘A classification of the factual situations which are recurrent in 
this type of litigation in terms of jural relations formulated the problem 
more incisively.”*? The type (1) situation seems to work out well enough. 
Here the jural relation between the members is one of sharing “‘a joint, 
common, or secondary right.’ Unfortunately, this principle of classifica- 
tion breaks down in the other two categories, for in each the jural relation 
between the members is the same: they have several rights, and it is 
something else which operates to separate them—specific property in the 
one case and a common question in the other, and neither specific property 
nor a common question are jural relations in any ordinary sense. 

This, however, may seem to be of interest chiefly to the logician, since 
Moore is quite clear as to the specific content of each species. The three 
kinds are named respectively “the true, the hybrid and the spurious” 
and are identified as follows: 

(i) the true class suit. This represents the compulsory joinder notion of 
the class suit. “The true class suit,’’ Moore tells us, “is one wherein, but 
for the class action device, the joinder of all interested persons would be 
essential.”’5° 


more probable, however, that Rule 24 is confined to intervention prior to trial, since the inter- 
venor must plead formally. 

Conversely, it might be noted that limiting Rule 24 to intervention prior to decree does not 
affect participation after decree under Rule 23(a)(3). Clearly, participation is permitted under 
Rule 23(a)(1) and (2), yet intervention in the sense of Rule 24 is restricted by Rule 24(a)(2) 
to cases of inadequate representation. This indicates rather clearly that coming in after the 
decree merely to participate is not intervention within the meaning of Rule 24. 


47 See writings of Moore, note 38 supra. 48 2 Moore, Federal Practice 2235 (1938). 


49 Tbid., at 2230. In footnote 7 on this page he states that the three types are “differenti- 
ated by the character of the rights involved.” 


5° Tbid., at 2236; see, in general, ibid., at 2235-39. 
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(ii) the hybrid class suit. It is quite clear that this represents the “fund”’ 
notion of the class suit. In this case Moore states “.... there is... . 
the presence of property which calls for distribution or management.” 

(iii) the spurious class suit. “This,” Moore explains, “is a permissive 
joinder device.”5* The plaintiff by the words ‘“‘on behalf of himself and 
all others” invites absentees to join in the suit by intervening. 

So construed, the rule is emptied of much of its importance. Merely 
avoiding the rigors of compulsory joinder—the function of the true class 
suit according to Moore—is today on any terms trivial and would have 
warranted only the addition of a line or two to Rule 19(a) dealing with 
compulsory joinder. The class suit in this conjunction represents a pro- 
cedural reform antedating the rule by at least three centuries.*4 It is 
curious that Moore, after clearly setting forth that the class suit arose 
historically as an “escape rule” made necessary by the restrictions of 
compulsory joinder,’* deprecates at a later page the old “common or gen- 
eral interest’”’ requirement of Equity Rule 38, which the new Rule 23 re- 
places, as reflecting “at most the historical birthplace of class suits,”* 
and at a third page goes on to applaud the translation of the true class 
suit back into compulsory joinder terms.’’ The hybrid class suit does not 
fare much better. Moore tells us: “The action is unique but its impor- 
tance is decreasing.”’** He explains that bankruptcy and reorganization 
statutes have virtually preempted the field.‘ 

The spurious suit fares most poorly of all. To the extent that it is 
a permissive joinder device, it is utterly gratuitous, since, as earlier 
pointed out,® the identical function is already performed by the liberal 


5* Note 41 supra. 
52 2 Moore, Federal Practice 2240 (1938); see, in general, ibid., at 2239-41. 

53 Tbid., at 2241; see, in general, ibid., at 2241-45. 

54 See Chancey v. May, Prec. Ch. 592 (1722); and see remarks of Lord Eldon in Cockburn v. 
Thompson, 16 Ves. 321 (Ch. 1809). One of the earliest cases, Brown v. Vermuden, 1 Cas. in 
Ch. 272 (1676), involved a suit against a class of defendants. As to this type of class suit see 
note 39 supra. 

58 2 Moore, Federal Practice 2224 (1938). 5 Thid., at 2230. 

57 “Various tests have been proposed to determine whether a suit was a true class action. 
The doctrine . . . . that beneficial proprietary rights are the determinative factor of the pro- 
priety of class suits has fallen into disrepute. So has the doctrine that the presence of a fund is 
the determinant. These efforts at nomenclature are, however, significant. They illustrate the 
desire of courts to find a unity of interests between the parties. This can be expressed better in 
terms of joinder. The true class suit is one wherein but for the class suit device the joinder of 
all interested persons would be essential.” Ibid., at 2235-36. 

58 Tbid., at 2239. 
59 Tbid. 6o See supra, p. 700. 
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rule on permissive joinder and the rule on permissive intervention. 
Moore states this difficulty with clarity. After commenting on the refusal 
of some courts to permit the spurious class actions in tort cases, he points 
out: “In those jurisdictions there is no need for the class action for the in- 
jured parties can join as plaintiffs under the common question of law or 
fact provisions 

Under the federal procedure, however, there is one function assigned 
by Moore to this third type of class suit which we have not as yet dis- 
closed.®? It is a well-established rule that in cases of permissive joinder 
each party must independently satisfy the familiar prerequisites to federal 
jurisdiction.** Moore states that in the spurious class suit these prerequi- 
sites need be met only by the original parties and that thereafter inter- 
venors may come in regardless of their citizenship or the amount of their 
claim.’ This saving function for the type (3) suit is at once irrelevent to 
the purpose of the class suit, trivial, and probably unsound.” 


& Cf. Clark, Code Pleading 280 n. 202 (1928). 

& 2 Moore, Federal Practice 2244 (1938) (Italics added). 

63 Thid., at 2245: “. . . . but in the federal courts . . . . the spurious class action can be justi- 
fied.” (Italics added.) 

64 Pinel v. Pinel, 240 U.S. 594 (1916) (separate amount in controversy for each party plain- 
tiff); Strawbridge v. Curtiss, 3 Cranch (U.S.) *267 (1806) (complete diversity). 

6s 2 Moore, Federal Practice 2245, 2295 et seq., 2412 (1938). 

So considered the type (3) suit functions exclusively as a trick for obtaining federal jur- 
isdiction. The suit would thus have no function in federal question cases which supply the pre- 
ponderance of class actions, nor in state courts, and it would be somewhat difficult to account 
for the frequency of such suits where there is no problem of federal jurisdiction or to under- 
stand why Congress provided for class suits in the wage and hour law. 

The rule would be absurd as stated since an original party of record who lacked the juris- 
dictional prerequisites can go out and come in a moment later as an intervenor. And again, 
federal jurisdiction would still not be available unless at least one of the various parties had the 
federal prerequisites. Nor is adequate authority cited for this result. The only case referred to 
is Stewart v. Dunham, 115 U.S. 61 (1885), involving a general creditors’ bill to set aside a 
fraudulent conveyance, which indicated that a creditor could subsequently intervene even 
though he himself did not satisfy the diversity of citizenship requirement. The court had to 
permit the intervention or dismiss the suit altogether, for if it denied intervention and continued 
the suit, the creditor’s claim against the property would be barred. Hence, it is not surprising 
that it did not permit intervention to defeat jurisdiction. Apparently Moore reached this re- 
sult in the spurious class suit by assuming that the choice again was to permit intervention or 
to dismiss the suit. But this ignores the possibility that the court could simply deny interven- 
tion since the intervenor would not be prejudiced thereby as he would have been in the Dun- 
ham case. The more desirable result would be to relieve the class suit of federal jurisdictional 
requirements designed for individual suits. Clearly, there is no genuine problem as to amount 
in controversy. If the class is to be permitted to recover, the amount should, of course, be 
measured by the recovery to the class as a whole. Cf. Gorley v. City of Louisville, 23 Ky. L. 
1782, 65 S.W. 844 (1901); this position is ably urged in Blume, Jurisdictional Amount in Rep- 
resentative Suits, 15 Minn. L. Rev. sor (1931). It must be admitted, however, that the federal 
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In summary, the rule performs three functions as interpreted by Moore. 
That of the “true” class suit, no one any longer cares about; that of the 
“hybrid” suit is well taken care of through another procedure entirely, 
and the “spurious” simply duplicates a task already performed by an- 
other section of the rules. 

It may be contended that Moore’s tripartite classification becomes quite 
clear and simple if related to res judicata and that the basic difference 
between the three kinds of class suits can be readily stated in such terms. 
There is little doubt that Moore understands the three species to be keyed 
to res judicata.®’ At one time the draft of the rule contained a section on 
the effect of judgment which was subsequently omitted only because the 
draftsmen were afraid that the effect of judgments is so substantive in 
character as to go beyond the Congressional warrant to draft rules of 
procedure. Moore paraphrases this erstwhile section as follows: 

The judgment rendered in the first situation [the true class action, Rule 23(a)(1)] 
is conclusive upon the class; in the second situation [the hybrid class action, Rule 
23(a)(2)] it is conclusive upon all parties and privies to the proceeding, and upon all 
claims, whether presented in the proceeding or not, insofar as they do or may affect 
specific property, unless such property is transferred to or retained by the debtor 
affected by the proceeding; and in the third situation [the spurious class action, 
Rule 23 (a)(3)] it is conclusive upon only the parties and privies to the proceeding.®9 


Each species thus differs with respect to the degree of res judicata, and 


we have a key to his names—“the true, the hybrid, and the spurious.” 


tule is the other way. Russell v. Stansell, 105 U.S. 303 (1881); Scott v. Frazier, 253 U.S. 243 
(1920); Cohn v. Cities Service Co., 45 F. (2d) 687 (C.C.A. 2d 1930). It is possible that Pinel v. 
Pinel, 240 U.S. 594 (1916), cannot be successfully distinguished as applied to class suits. It was 
undoubtedly designed to check excessive resort to the federal courts in the days of Swift v. 
Tyson. Now that Swift v. Tyson has been overruled there is no longer a need for the courts to 
be so vigilant to limit federal jurisdiction inasmuch as a substantive law difference cannot be 
obtained in the federal courts. It would seem appropriate to treat the $3,000 limitation as in- 
suring simply that petty cases be kept out of the federal courts. 

Much the same considerations apply to the diversity requirements. If complete diversity 
is to be required literally in these large group cases, federal jurisdiction becomes an impossi- 
bility. The courts long ago abandoned literal compliance with the requirement in corporation 
cases. First, all shareholders of the corporation were conclusively presumed to be citizens of 
the state of incorporation, and then even when a derivative suit was brought the courts were 
willing to treat the plaintiff shareholders as simultaneously of the same state and yet of a dif- 
ferent state than that of the corporation in order to permit such suits in the federal courts. An 
illuminating discussion of this development is found in Gray, The Nature and Sources of Law 
184-86 (ad ed. 1921). It should probably be sufficient if there is an allegation that some mem- 
bers of the class are of a different state than the defendants; and in any event, it should be suf- 
ficient if the parties plaintiff of record supply diversity. 

7 2 Moore, Federal Practice 2235, 2283 et seq. (1938). 

* Thid., at 2283. § Thid., at 2294-95. 
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The true class suit is true because the decree is one hundred per cent res 
judicata as to absentees; the hybrid class suit is hybrid because the decree 
is only about fifty per cent res judicata, and the spurious class suit is 
spurious because the decree is not res judicata on absentees at all. 

However simple this may seem, there are two difficulties with keying 
the rule to res judicata: the rule as drafted becomes at once incoherent 
and unimportant. If the rule is keyed to considerations of res judicata, 
its primary purpose is then to indicate the varying scope of res judicata. 
But whatever the draftsmen may in fact have intended, the rule does not 
say anything about res judicata. Since the rule is silent, it does not regu- 
late the courts in any manner with respect to res judicata. The rule in 
effect says: ‘‘In the following three situations, no opinion is expressed as 
to what should happen.’”’ Hence, as a res judicata rule it is utterly mean- 
ingless, since the courts are as free “under” the rule as they would be 
without it. No court, for example, which held that the decree was res 
judicata in the spurious suit could conceivably be said to violate the rule. 
Rule 23 then is not a rule at all; at most it is a restatement of law some- 
what comparable to the volumes of the American Law Institute, or better, 
a caveat therein.” 

And as an ironic after-thought, if the committee were correct that the 
effect of judgments is a matter of substantive and not of procedural law, 
under the doctrine of Erie R.Co. v. Tompkins,” the effect of res judicata 
is left to the discretion of the state courts.” The federal rule is thus re- 
duced to the anomaly of a mere prediction as to a point of substantive 
law in the forty-eight states. The final difficulty is the status of the spuri- 
ous class suit in these terms. If those suits are classified in terms of res 
judicata on absentees, clearly a suit wherein the decree is not res judicata 
on absentees at all is not properly included—it has no more in common 
with the true and the hybrid class suits than any random suit whatever, 

7 Moore does not ignore this difficulty, but suggests that the omission of express provisions 
as to the effect of judgment has its advantages: “On the other hand, there is a certain danger 
in trying to freeze the effect of judgment in rules: the flexibility of case treatment may be more 
desirable.” Ibid., at 2284. He then proceeds to restate the case law on the effect of judgment 
flatly in terms of the committee’s proposed section. It might also be observed that he states: 
“In some instances courts have determined the conclusiveness of decrees only after they had 
first decided whether the absentee parties had notice of the suit. Such an ‘analysis’ seems, at 
most, to be relegating the entire doctrine to the haphazardous concept of ‘fireside equity.’ 


Only confusion has resulted from such a criterion.” Ibid., at 2294. See discussion of res judi- 
cata, infra, pp. 710-14. 


7 304 U.S. 64 (1938). 


7 Query as to what would regulate the effect of judgment in cases involving federal ques- 


tions such as those arising under the securities act, the anti-trust laws, and the wage and hour 
law? 
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which is, of course, not binding on utter strangers to it. Further, to key 
the class suit to res judicata on absentees is to give it a very limited func- 
tion indeed. Res judicata in these cases amounts to nothing more than 
the quieting of claims against defendants. Surely the plaintiff does not 
make his suit a class suit in order to assist the defendant in quieting the 
claims of absentees; and usually the defendant actively contends that no 
class suit is maintainable and therefore argues against conferring upon 
himself this supposed primary benefit of the class suit. 


V 

The difficulty with Moore’s interpretation arises because he has dis- 
cussed the rule in procedural terms and not from the viewpoint of pro- 
viding an effective and inclusive group remedy, and thus he has inad- 
vertently given it a sort of Rule-in-Shelley’s-Case look. But it must be 
admitted that the distinction between “true,” “hybrid,” and “‘spurious’’”’ 
class suits, which is the source of his difficulties, is not entirely of Moore’s 
own making.”4 He has attempted rather to restate the law on class suits, 
preserving a traditional emphasis on two concepts, compulsory joinder 
and res judicata. It is this general assumption that there cannot be a 
genuine class suit where there is neither compulsory joinder nor a decree 
which is res judicata on absentees that has prevented realization that the 
common-question class suit, which possesses neither characteristic, never- 


theless possesses a social importance and effectiveness coordinate to that 
of the few class suits which have both these characteristics. Compulsory 
joinder and res judicata have for so long been thought to be intimately 
related to the class suit that the relevance of each concept warrants a 
separate examination at this point. 

Compulsory joinder and the class suit. It is generally said that the class 


73 It may be salutary and perhaps refreshing to pause for a moment to write an epitaph for 
Moore’s accursed labels, “true,” “hybrid,” and “spurious.” It may be a matter of concern 
only to the purist that this terminology is ludicrous and that the plaintiff must stubbornly in- 
sist that he has a spurious suit against the equally stubborn insistance of the defendant that it 
is not spurious; it may be a matter of concern only to the West Publishing Company that the 
phrase “‘spurious class suit held maintainable” must now appear in head notes; it may be a 
matter of concern only to the logician that we are given three species of class suits the first of 
which is really a class suit, the second of which is partly a class suit, and the last of which isn’t 
a class suit at all; but it is a matter of general concern that so perverse a value judgment is ex- 
pressed by this application of the terms “true” and “spurious” to suits of equivalent social im- 
portance and function. Given the penchant of the legal mind for psittacistic repetition of labels 
—res gestae, res ipsa loquitur, champerty and maintenance, or power coupled with an interest, 
for example—it is imperative that the class suit of sub-paragraph (a)(3) be saved from the dam- 
nation of the faint, faint praise carried by the word “spurious.” 

Moar the origins of Rule 42 in Carroll, Alice in Wonderland 181-82 (Peter Pauper 
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suit had its origins in the desire of the courts of equity to mitigate certain 
rigors of the rules of compulsory joinder. In a recent Supreme Court de- 
cision Mr. Justice Stone has summarized the orthodox theory: 

The class suit was an invention of equity to enable it to proceed to a decree in suits 
where the number of those interested in the subject of the litigation is so great that 
their joinder as parties in conformity to the usual rules of procedure is impracticable. 
Courts are not infrequently called upon to proceed with causes in which the number 
of those interested in the litigation is so great as to make difficult or impossible the 
joinder of all because some are not within the jurisdiction or because their where- 
abouts is unknown or where if all were made parties to the suit its continued abate- 
ment by the death of some would prevent or unduly delay a decree. In such cases 
where the interests of those not joined are of the same class as the interests of those 
who are, and where it is considered that the latter fairly represent the former in the 
prosecution of the litigation of the issues in which all have a common interest, the 
court will proceed to a decree.75 


While this history may serve to explain how compulsory joinder and 
class suits were originally brought together, it affords no clue as to why 
they are still together. However sound may be the historical explanation 
of the origin of the class suit, compulsory joinder as a test to determine 
when a class suit can be brought is today singularly inappropriate. Used 
as a test, it yields the curious formula that where there is no occasion for 
compulsory joinder, there is no occasion for the class suit. But it should 
be remembered that where a plaintiff may sue alone, there is in turn no 
occasion for compulsory joinder. Thus rephrased, the formula tells us 
that where the plaintiff may sue alone, he cannot sue for others as well. 
Consequently, a plaintiff who does not want to sue alone but prefers to 
sue for others is told that he cannot sue for others because if he had wanted 
to sue alone, he could have. 

The mon sequitur here need not be labored further. There is, however, 
one other notable aspect of the use of the compulsory joinder criterion. 
If the modern development of the class suit is to be hitched to compulsory 
joinder, the class suit is virtually doomed. Compulsory joinder require- 
ments have everywhere been relaxed, and the number of compulsory 
joinder cases is rapidly diminishing. On the compulsory joinder test, then, 
the number of occasions for the class suit must similarly be diminishing. 

It may be suggested that there is another possible view of compulsory 
joinder which gives it a relevance to the modern class suit and at the 
same time makes the history of the class suit less fortuitous.” The sug- 

78 Hansberry v. Lee, 311 U.S. 32, 41 (1940). 


% The historical development of the class suit is fortuitous if it is true that the courts were 
concentrating on fashioning an “escape” device for relieving the plaintiff of compulsory joinder 
requirements when they developed a powerful form of group redress. 
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gestion is that the class suit in lieu of compulsory joinder of plaintiffs may 
be regarded not as an escape device, but as an expression of a policy in 
favor of class suits so strong as to compel the individual plaintiff to sue 
on behalf of all. It should first be noted that there is a decided difference 
between compulsory joinder of plaintiffs and compulsory joinder of de- 
fendants. In regard to defendants it may well be impossible to determine 
the plaintiff’s rights without at the same time adjudicating or affecting 
the rights of others adversely situated to him. Here, there is literally 
necessary joinder. But an equivalent necessity never obtains in the plain- 
tiff cases. The court can always permit the plaintiff to sue alone and limit 
its decree to him alone. This fact is illustrated by the ease with which 
legislatures in numerous states have transformed joint rights into joint 
and several rights so as to enable the plaintiff to sue alone.”’ In the few 
examples of compulsory joinder of plaintiffs, it is clear that nothing in 
the nature of things prevents the court from determining the single plain- 
tiff’s rights alone; something else must require the class suit in these 
cases. Consider, for example, a suit by a shareholder to compel the decla- 
ration of a dividend.”* Clearly a court could limit its decree to the plain- 
tiff alone without in any way prejudicing or otherwise affecting the rights 
of the other shareholders equally entitled to a dividend. Each might be 
left to sue for himself when he chose and if he could. But the court adjudi- 
cates the entire controversy, not because it must but because it wants 
to and because it is apparently thought more consonant with the policy 
of corporation law to afford all the shareholders at once an efficient 
remedy. 

If the class suit in lieu of compulsory joinder is viewed as an escape 
device designed to enable the selfish plaintiff to maintain fis suit, it is 
an anachronism. If, however, it is viewed as a device to compel the plain- 
tiff to make his knowledge available to all and to sue on behalf of all, it 
affords an example of an extreme policy in favor of remedies for the group 
as a unit. The compulsory joinder class suit cases consequently amount 
to nothing more than a common question plus a strong policy in favor 
of a remedy for the group.”? It might well be appropriate for the courts 


77 2 Williston, Contracts §§ 336-336A (rev. ed. 1936). 


28 Cases in which courts have held the withholding of dividends by directors an abuse of dis- 
cretion are infrequent. But see Channon v. Channon Co., 218 Ill. App. 397 (1920). 

79 Cf. the classic statement as to when joinder is necessary in Shields v. Barrow, 17 How. 
(U.S.) *130, *139 (1854). In creditor cases where there is a policy in favor of non-preferential 
distribution there has long been this notion of the mandatory class suit. An interesting line of 
decisions developed in Illinois interpreting provisions of the old corporation statutes imposing 
liability on directors for permitting the corporations to incur indebtedness beyond the stated 
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to extend this notion of mandatory class suits to situations where joinder 
has never been compulsory, as for example, the Securities Act cases. If 
it is desirable that the class suit be mandatory where stockholders sue 
for breach of fiduciary duties by directors,*° or where they sue to compel 
declaration of dividends, it is difficult to see why the same result should 
not obtain where the suit is founded on a violation of the Securities Act. 
Compelling the plaintiff to turn public representative, however, is a sanc- 
tion that should be exercised judiciously and sparingly, and in any event 
the inquiry should be into such factors as the availability of the plaintiff’s 
knowledge to others similarly situated, the probable delay to the plain- 
tiff, the size of the claims, and the degree to which the class is scattered.* 

Res judicata and the class suit—It is a basic tenet of Anglo-American 
law, that the rights of no man should be barred without his having had 
a day in court. Yet this is apparently the result of a decree in a class suit 
held to be binding upon absentee members, and this result is supported 


capital. In Low v. Buchanan, 94 Ill. 76 (1879), the court refused to permit a single creditor to 
sue at law to enforce this liability under the act of 1872 and held that his only remedy was a 
class suit in equity. In Pick & Co. v. Warshauer, 244 Ill. App. 56 (1927), a single creditor again 
sued on behalf of himself alone and contended that the omission of the words “‘to the creditors” 
in the act of 1919 had changed the rule of the Low case. The court said: “We do not so con- 
clude. The above-mentioned decisions were not based upon the presence or absence of the 
words ‘to the creditors,’ but upon fundamental reasons of justice and expediency.” Ibid., at 
58. Moore seems to explain similar statutory liability to creditors as predicated on “joint or 
common” rights. 2 Moore, Federal Practice 2238 (1938). 

It is true, of course, that since the creditors cannot sue alone to enforce the statutory liabil- 
ity, they have “joint” or “common” rights; but this is solely a conclusion based upon the policy 
consideration of avoiding preferences. Under the 1933 Business Corporation Act the liability 
of directors for declaring dividends impairing capital and thus injuring creditors runs to the 
corporation. Ill. Rev. Stat. (1939) c. 32, § 157.42. At least one reason for this change is the 
procedural convenience of the corporate form. Ill. Bus. Corp. Act Ann. 163 (1934). 


8° The derivative suit, of course, is a mandatory class suit. The leading case, Smith v. 
Hurd, 12 Metc. (Mass.) 371 (1847), is interesting reading in this connection. The policy of 
conferring the benefits of the litigation on all shareholders may perhaps be the best reason for 
the refusal of the Courts to allow individual suits by shareholders even in the special duty cases. 


For a collection of cases, see Personal Recovery by Shareholders for Injury to Corporation, 
2 Univ. Chi. L. Rev. 317 (1935). 


§: Unless such class suits were made compulsory by statute, it may be somewhat difficult to 
see how the issue would be raised, since it is to the defendant’s advantage to have the plaintiff 
sue alone. The history of litigation would seem to show, however, that any argument opposite 
to the plaintiff’s seems a good one to the defendant. It is a certainty that if a shareholder were 
to attempt to sue for himself alone on a corporate cause of action, the defendant would object. 
Further, courts may act on their own motion and require the class suit. Cf. Tyndall v. Pine- 
lawn Cemetery, 198 N.Y. 217, 91 N.E. s91 (1910). And there are some striking examples of 
courts raising legal points ignored by the parties. Erie R. Co. v. Tompkins, 304 U.S. 64 (1938); 
Thompson v. Magnolia Petroleum Co., 309 U.S. 478 (1940), noted in 7 Univ. Chi. L. Rev. 727 
(1940). 
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by several striking decisions of the United States Supreme Court.” Un- 
doubtedly it is because holding the absentees bound is so extraordinary 
a deviation from the traditional rules of due process, that the res judicata 
aspect of class suits has received so much attention and that this inci- 
dental characteristic has been mistaken for the essence of the class suit.** 

But there is no necessary connection between the class suit and res 
judicata, and it is perfectly proper to permit all to participate in a favor- 
able decree in a class suit even though, had the suit been unsuccessful, 
they would not have been bound by it. To sharpen the point at issue, it 
is agreed that in most cases in which the class suit would be useful socially, 
that is, cases involving nothing more than common questions of law or 
fact, the decree under current authority is clearly not res judicata as to 
the absentees.** If, then, it is indispensable that participation after decree 
be permitted only where the decree would be res judicata, the scope and 
utility of the class suit, as we have been discussing it, will be drastically 
reduced. 

Considered directly the question of participation after decree admits 
a ready and adequate answer which is quite possible without any refer- 
ence to res judicata. Obviously it is only if the parties can thus partici- 
pate that the social utility inherent in the device can be realized—all will 
be afforded inexpensive, certain, adequate relief. And what is more, the 
threat that the size of a judgment may so readily expand will have a de- 
sirable inhibitory effect. In fact, the one-sidedness of the question is best 
indicated by recurring once again to the argument the defendant is forced 
to make. As was said before, he must contend, not that he is not liable 
to the absentees, but that each absentee must endure the normal incon- 
veniences of litigation, and harass him with a separate suit. 

Further, not only can the court decide the question of participation 
without reference to res judicata, but it is most difficult to see what aid it 
gets from referring to res judicata. It would seem to be posing a purely 


* Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921); Hartford Life Ins. Co. v. Ibs, 
237 U.S. 662 (1915); Hartford Life Ins. Co. v. Barber, 245 U.S. 146 (1917); there is a dictum to 
this effect as early as Smith v. Swormstedt, 16 How. (U.S.) *288 (1853). The decisions are care- 
fully collected and reviewed in the opinion in Hansberry v. Lee, 311 U.S. 32 (1940). For deci- 
sions subsequent to the federal rules, see Waybright v. Columbian Mutual Life Ins. Co., 30 F. 
Supp. 885 (Tenn. 1939); Purcell v. Summers, 34 F. Supp. 421 (S.C. 1940). 

*s Even in Arnold and James, Cases on Trials, Judgments, and Appeals 169 et seq. (1936). 

% Wabash R. Co. v. Adelbert College, 208 U.S. 38 (1908); First Nat’l Bank of Florence v. 
Edwards, 134 S.C. 348, 132 S.E. 824 (1926); cf. Ayer v. Kemper, 48 F. (2d) 11 (C.C.A. ad 
1931), cert. den. 284 U.S. 639 (1931). We do not accept the alternative suggested in Recurrent 
Problems in Action Brought on Behalf of a Class, 34 Col. L. Rev. 118 (1934), that the decree in 
all class suits be made res judicata. 
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hypothetical question: if instead of a favorable decree a decree of dis- 
missal had been entered and if an absentee had subsequently brought a 
separate suit against this defendant, then would he be barred by the hypo- 
thetical decree of dismissal? Such a hypothetical question may well be 
a good deal more difficult to answer than the question which is the 
court’s immediate concern. Witness, for example, the hesitant quality of 
the opinion of the Supreme Court in the recent case of Hansberry v. Lee,*s 
in surveying the application of res judicata to class suits. 

Nevertheless, the notion that there is somehow a necessary link be- 
tween res judicata and participation in class suits will not down so easily. 
Two remaining arguments must be met. First, res judicata might seem 
essential to any rational theory of the class suit. If the absentees are 
allowed to participate in the decree, it must be because their rights are 
before the court by virtue of the plaintiff’s representation. Thus, if the 
plaintiff loses, since their rights are before the court, the decree is res 
judicata. And conversely, if the decree would not have been res judicata, 
the absentees’ rights cannot be before the court so as to permit participa- 
tion by the absentees. It has thus seemed to some courts utter nonsense 
to talk of a class suit in a case where the decree admittedly would not 
bind absentee members. In Linden Land Co. v. Milwaukee Electric Rail- 
way & Light Co.,** the Wisconsin Supreme Court acidly observed: 

The theory of the action, where one properly sues for all, is that the result is conclusive 
on all who are similarly situated and whom the plaintiff rightfully represents; and such 


must be the theory, or else the plaintiff does not represent all, and the statement that 
he does so is not only false but absurd.*7 


This point involves the dubious assumption that the absentees cannot 
come in after the decision if prior to the decision they were not in some 
fashion before the court. It is true that if the decree is conclusive against 
the absentees, their rights must have been adjudicated. But it is not con- 
tended that the absentees are before the court prior to the decision; in 
fact, it is agreed that in many instances they clearly are not. It is simply 
urged that the absentees be permitted to come in, albeit for the first 
time,** after the decree, because this result is essential to the policy con- 


8s 311 U.S. 32 (1940). % 107 Wis. 493, 83 N.W. 851 (1900). 87 Tbid., at 508. 
88 Where the statute of limitations has run while the suit is pending, there may be some tech- 
nical difficulty in allowing participation by the absentees, if their rights are said not to be be- 
fore the court prior to the running of the statute. It would seem clear that none of the supposed 
policies behind the statute support barring of the absentees. The defendant is apprised of the 
nature of claims of each and of the probability that it will be enforced against him. It is not 
a “stale” claim, there is no loss of relevant evidence, and finally, little would be gained by hav- 
ing the absentees intervene at an earlier date in the proceedings. Participation might be based 
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siderations we have repeatedly emphasized. If it is necessary to translate 
this point into conventional terms, it might be said that the plaintiff in- 
vites the absentees to “intervene” in his suit after the decree or that there 
is a summary judgment in their favor because of a most extreme instance 
of stare decisis. 

The second and perhaps more fundamental reason is simply that— 
legal technicalities aside—it is unfair to afford the absentees all the bene- 
fits of winning but to impose upon them none of the burdens of losing. 
This, it seems, just isn’t cricket. But it should be apparent from what has 
been said that there is by no means complete symmetry between binding 
the defendant to a favorable decree and binding the absentee to an un- 
favorable decree. Clearly, the defendant has been afforded his day in 
court; he has had the opportunity to present his case fully in his own right, 
and he has lost. He has no more reason to relitigate the entire contro- 
versy against the absentee members than he has to do so against the 
immediate plaintiff. But it cannot be said that the absentee has had his 
day in court to a comparable degree. He or counsel of his own choosing 
did not prepare and present his case. The defendant cannot properly 
complain about the way in which he is treated; he can complain only 
that the absentees are not also subjected to the risk of losing the case. 
But to the extent that the risk of losing would be greater on them because 
they are merely represented, it is only fair that they are not equally sub- 
jected to that risk. 

It is probably true that the unfairness argument also derives some 
plausibility from the not unpopular assimilation of litigation to gambling. 
The absentees are permitted, it might be contended, in effect to place 
their bets after the race is over. This probably does violate the better 
gambling etiquette, but that is not an altogether relevant consideration 
here; the absentees can, of course, bring entirely new suits and substan- 
tially take advantage of the same hindsight afforded by the plaintiff’s 
decision and the disclosure of the defendant’s case. 

Finally, the defendant’s argument, insofar as it has weight at all, tends 
to broaden the scope of res judicata rather than to narrow the scope of 


on the theory that the absentees ratify the plaintiff’s suit on their behalf and that by familiar 
agency principles the ratification relates back to the date of commencement of the class action. 
The leading agency case is Bolton Partners v. Lambert, 41 Ch. Div. 295 (1889); cf. Norwich 
Union Fire Ins. Co. v. Paramount Famous Lasky Corp., 50 F. (2d) 747 (C.C.A. oth 1931). If 
the absentees are not to be permitted to intervene after the statute has run, the plaintiff should 
be allowed to solicit their intervention under court auspices prior to the running of the statute 
instead of awaiting the decree. Where there are extremely short statutory periods as under the 
securities acts, the point may assume substantial importance. 
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participation, and there are indications in Hansberry v. Lee that res judi- 
cata may be extended in class suits.*® The question of whether res judicata 
should be broadened does not depend on how desirable participation is; 
but rather on how desirable res judicata is. The germane considerations 
are not whether a class suit is involved but rather such factors as the de- 
sirability of quieting claims against the defendant, notice, and the ade- 
quacy of the representation.” It is an extraordinary thing to bar a man 
who has not had an actual day in court, and the policy of assuring to 
each a day in court certainly competes with whatever policy there is in 
favor of putting an end to litigation. The difficulties of reconciling these 
policies are undeniably real.* But the solution of the simple question of 
participation after decree should not be compelled to await the ultimate 
resolution of the res judicata question, which is at once more difficult and 
less significant. 
VI 


It has been seen that the need for remedying group wrongs, both to 
afford relief and to deter the commission of group injuries, presents a 
major problem in the contemporary administration of justice. It has also 
been seen that the individuals making up the group are usually in no 
position to act for themselves because of their lack of knowledge and the 
disproportion between the expense of seeking redress and their individual 


stake in the controversy. It has been the purpose of this article to explore 
the utility of the class suit as a solution to the problem, and to show that 


89 “Nor do we find it necessary for the decision of this case to say that, when the only cir- 
cumstance defining the class is that the determination of the rights of its members turns upon 
a single issue of fact or law, a state could not constitutionally adopt a procedure whereby some 
of the members of the class could stand in judgment for all, provided that the procedure were 
so devised and applied as to insure that those present are of the same class as those absent and 
that the litigation is so conducted as to insure the full and fair consideration of the common 
issue.” 311 U.S. 32, 43 (1940). 

% It is significant that the exclusive concern of the court in Hansberry v. Lee was with the 
question of adequacy of representation, although it seems probable that the class was de- 
fined by nothing more than a common question. See 49 Yale L. J. 1125 (1940). In cases where 
the action is prosecuted or defended by chosen representatives, such as association cases, there 
is much to be said for making the decree binding since the representation is at least prima facie 
adequate. Smith v. Swormstedt, 16 How. (U.S.) 288 (1853), was a case of this type. Such cases 
would seem not to differ from the ordinary suit by a corporation through its directors. 


% A possible solution, if the defendant wants to quiet claims by making the suit res judicata, 
would be to place on him the burden of notifying all absentees and thus affording them an op- 
portunity to intervene after the decree and to make objections. Rule 23(c) does provide for 
notice in case of dismissal, but this provision has been held not to apply to a dismissal on the 
merits. Hutchinson v. Fidelity Investment Ass’n, 106 F. (2d) 431 (C.C.A. 4th 1939). In any 
event only the most arbitrary results will follow if the effect of judgment is predicated primarily 
on the jural relations between the members of the class. 49 Yale L.J. 1125 (1940). 
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the efficacy of the class suit depends upon holding open the decree in 
successful suits to permit all absentees upon notice and solicitation to 
come in and participate in the benefits of the litigation, and that such 
group participation is available under contemporary law. It remains by 
way of conclusion to make the comparison already suggested between 
the class suit by private litigants and action by an administrative com- 
mission as competing methods of affording group redress. It must be 
noted, of course, that the two methods of group redress are not as a 
practical matter in competition with each other, inasmuch as the ad- 
ministrative law alternative is largely non-existent at the moment. Never- 
theless, such a comparison may serve a double purpose. First, the con- 
trast between private and public methods of redress for past injuries high- 
lights certain strengths and weaknesses of the private litigation technique, 
and second, such a comparison may suggest possible areas for the further 
development of administrative law. 

The choice seems then to be between the public official whose job and 
responsibility it is to function as an expert representative for the injured 
group and the amateur volunteer representative who brings the class suit. 
Stated in these terms, the choice is not a difficult one. But the more basic 
choice is between lawyers on public pay-roll and lawyers in private prac- 
tice, and this choice is by no means so simple. That the representative 
in the administrative law method of redressing civil wrongs is the public 
lawyer requires no elaboration, but the exact role of the private lawyer 
in class suit litigation invites further comment. 

It is the lawyer and only the lawyer who can properly be rewarded for 
the semi-public activity in a class suit. The impact of fees on the class 
suit is thus of prime importance. By performing services at the request of 
some of the group, the lawyer can, if he is successful, entitle himself to a 
fee based on the total claims of all. The striking thing is that although 
the fees may be large and attractive,” they are awarded only on a quan- 
tum meruit basis. Although the result of transforming a small case into a 
big one is extraordinary from the lawyer’s standpoint, there is no mystery 
as to the principle upon which the big fee is awarded. Once it has been 

» For a stimulating table of fees in New York derivative suit cases see Hornstein, The Coun- 
sel Fee in Stockholder’s Derivative Suits, 39 Col. L. Rev. 784, 814 (1939). Such fees more than 
hold their own against the best the SEC could compile in reorganization cases. SEC Report, 
Part I, at 211 et seq. (1937). The fees in the Bell Telephone case (note 5 supra) approximated 
one million dollars; those in the Insull case (note 4 supra) approximated five hundred thousand 
dollars. It is perhaps true that the fees in some of these cases were excessive and that the 
courts may have sometimes given too much attention to the contingent nature of the litigation. 


But the significant thing is that even if the fees were to be severely pared they would remain 
very substantial by all-time standards for legal services. 
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decided that the class suit can be brought and that all can have the 
benefits, it follows necessarily that the successful lawyer has performed 
services equally valuable to all members of the class. He is awarded a 
large fee because he has performed a large service, and were his compensa- 
tion to be measured by and paid out of the claims of his original plaintiff- 
client alone, there would clearly be unjust enrichment of the remainder 
of the class. This principle has perhaps been most definitively stated in a 
recent decision of the United States Supreme Court in a case which, 
curiously enough, did not involve a class suit. The plaintiff’s original 
suit established a result which, solely on the doctrine of stare decisis, be- 
came immediately available to several others who were similarly situated. 
In allowing the plaintiff’s application for an award of fees from the group, 
Mr. Justice Frankfurter said: 

.... In her main suit the petitioner neither avowed herself to be the representative 
of a class nor did she automatically establish a fund in which others could participate. 
But in view of the consequences of stare decisis, the petitioner by establishing her 


claim necessarily established the claims of fourteen other trusts pertaining to the 
same bonds. 


That the party in a situation like the present neither purported to sue for a class 
nor formally established by litigation a fund available to the class, does not seem to be 
a differentiating factor Whether one professes to sue representatively or for- 
mally makes a fund available for others may, of course, be a relevant circumstance in 
making the fund liable for his costs in producing it. But when such a fund is for all 


practical purposes created for the benefit of others, the formalities of the litigation— 
the absence of an avowed class suit or the creation of a fund, as it were, through stare 
decisis rather than through a decree—hardly touch the power of equity in doing justice 
as between a party and the beneficiaries of his litigation 


It is, of course, obvious that the same result follows a fortiori in a class 
suit case.% 


93 Sprague v. Ticonic Nat’l Bank, 307 U.S. 161 (1939). 


%4 Ibid., at 166. Cf. the statement of Cardozo, J.: “The plaintiff rendered services of value 
which the corporation has appropriated without requital. The plastic remedy of an equitable 
lien is adequate in such a case ” Schoenherr v. Van Meter, 215 N.Y. 548, 552, 109 N.E. 
625, 626 (1915) (suit to impress lien by an attorney hired by director to recover misappropri- 
ated funds). 

9s Even where no money or property is recovered in the suit, the unjust enrichment principle 
should apply wherever it is at all practicable. For example, where an invalid tax assessment 
has been enjoined prior to the collection of any taxes, it may be possible to condition the with- 
holding of the assessment as to each taxpayer upon his paying his pro rata share of the fees and 
expenses to some appropriate official. In a rate-payer case where an excessive rate has been 
reduced for the future, but no fund has been built up pending court litigation through a tem- 
porary injunction against the reduced rate schedule, the utility might be permitted to collect 
the fee from the consumers by being empowered to charge the excessive rate temporarily and 
to ear-mark the excess for this purpose. In the Bell Telephone litigation (note 5 supra), the fee 
was collected out of a fund which had been created over a period of many years through a tem- 
porary injunction. 
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It is thus seen that the class suit is a vehicle for paying lawyers hand- 
somely to be champions of semi-public rights. It is this quality of the 
class suit which gives vitality to the volunteer method of representation 
and obviates the apathy and general disinclination of the ordinary lay- 
man to assert anyone’s rights but his own.% Because of the lawyer’s in- 
centive, the suit which might be brought for the original plaintiff alone 
is legitimately turned into a class suit for all. And more important, the 
suit which might not be brought at all because the demands on legal 
skill and time would be disproportionate to the original client’s stake 
can, when turned into a class suit, be brought and handled in a manner 
commensurate with its magnitude. Thus, the class suit as a way of re- 
dressing group wrongs is a semi-public remedy administered by the lawyer 
in private practice—and the opposition between public and private meth- 
ods of group redress is, as has been said, an opposition between the public 
and private lawyer. 


The first objection to the private system that comes to mind is that 
the moving of the private system of redress into action is highly acciden- 
tal and haphazard. The protection of the semi-public interest depends 
upon placing the case in the hands of the lawyer by the individual client. 
No matter how competent, informed,” and eager the lawyer may be, 


% Serious doubts have been expressed with increasing frequency as to the efficacy of the 
derivative suit, chiefly because of the reluctance of any individual shareholder to begin suit or 
to resist settlement. Dodd, The Modern Corporation, Private Property, and Recent Federal 
Legislation, 54 Harv. L. Rev. 917, 925 (1941); Hornstein, Legal Controls for Intra-Corporate 
Abuse, 41 Col. L. Rev. 405, 425 et seq. (1941); Berlack, Stockholders’ Suits: A Possible Sub- 
stitute, 35 Mich. L. Rev. 597 (1937). The question of the exact effectiveness of the derivative 
suit is difficult to determine on a factual basis and has been left largely to conjecture. Undeni- 
ably, the action is not completely satisfactory, but it may be suggested that it provides a better 
remedy and sanction than most of its recent critics would indicate. Primarily they have refused 
to consider explicitly the impetus given to the suit by the lawyer’s role; thus arguments based 
on shareholders’ disinterest are not necessarily sound. Some of the objections to derivative 
suits, such as delay, expense, etc., are common to all litigation; and others are peculiar to the 
suit itself and arise from defects in substantive law such as the disqualification as original plain- 
tiffs of shareholders who bought subsequent to the wrong, the application of the statute of limi- 
tation, the failure to assess against the corporation expenses of bona fide but unsuccessful 
suits, and finally, the over-liberal definitions of managerial misconduct as abuses of discretion. 
If the derivative suit is literally impotent, the only alternative is some type of public enforce- 
ment such as is suggested in the text. Somewhat similar suggestions have been made. Berlack, 
op. cit. supra; Pound, Visitorial Jurisdiction over Corporations in Equity, 49 Harv. L. Rev. 
369 (1936). And in any event no one would suggest that individual suits by shareholders each 
on his own behalf would provide a better remedy. 


97 The prime purpose of the disclosure contained in SEC releases and in statements, proxies, 
prospectuses, and other materials subject to SEC supervision is to inform the investor and the 
markets. Publicity and the Security Market: A Case Study, 7 Univ. Chi. L. Rev. 676 (1940). 
Nevertheless, there is a concomitant function of such disclosures—to inform the lawyer. Much 
of the material would seem accessible only to the expert reader. 
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he cannot act until at least one layman approaches him with the case.* 
By way of contrast, those administering the public system may act of 
their own volition and furthermore may discover violations in the first 
instance through the exercise of investigatory powers and the use of offi- 
cial reports. But the contrast is not so complete as it may at first seem. 
It must be remembered that public bodies by and large do not act unless 
some sort of private complaint has been made. The layman asking the 
commission to assert his rights does not differ much from the client com- 
plaining to his lawyer. 

The “personnel” which administers the private system is chosen in a 
haphazard fashion. The client selects not only his own lawyer but the 
lawyer for the others in the group. Thus, there is virtually no restriction 
on the selection of the representative;°® any lawyer may on occasion 
bring a class suit. The administrative personnel, on the other hand, is 
selected by standards which are certainly more stringent than those for 
general admission to the bar. The legal staffs of certain federal bodies, 
such as the SEC, are genuinely excellent and perhaps excel those of any 
law firms in the country, for it is a familiar story that in recent years 
the young men have been going to Washington.'®° Further, these staffs, 


%* Undoubtedly, the bar is not overscrupulous in observing this requirement. From one 
point of view the requirement of the initial client does seem anachronistic; the class is the real 
client and the situation does not readily adjust to orthodox notions of the lawyer-client rela- 
tionship. For one thing the lawyer’s stake in the litigation will frequently far exceed that of his 
initial client. Since the client in these cases functions primarily to put into motion the machin- 
ery of the semi-public remedy, the question naturally arises: why not permit the lawyer alone 
to bring a class suit without an initial client? Of course, such a result represents so drastic a 
deviation from contemporary professional thought, that even if it were permitted, it would prob- 
ably be shunned by a very large majority of the bar. Further, the question may prove too 
much. It may well prove that the lawyer if he were to act without a client would be so un- 
equivocally a public representative that there would be no point in not putting him directly on 
the public pay-roll. Query, whether the same might not be said of the lawyer who is permitted 
to sue when he has only some members of the class as his clients? 


9° There are two minor controls: (a) any member of the class may intervene and in a clear 
case of inadequate representation will be admitted to the control of the suit. Rule 24 provides 
for intervention in three situations corresponding to these subdivisions of Rule 23, but only 
with respect to suits under 23(a)(1) is express attention given to inadequacy of representation; 
(b) inadequacy of representation may be a sufficient reason for holding a decree not res judi- 
cata. Hansberry v. Lee, 311 U.S. 32 (1940). But it is doubtful whether this doctrine extends 
to anything other than collusion or clear adverse interest. Occasionally, a court will not in the 
first instance permit a plaintiff to proceed because he is deemed an inadequate representative. 
Pelelas v. Caterpillar Tractor Co., 113 F. (2d) 629 (C.C.A. 7th 1940). It might be noted that 
the raising of this issue indicates exemplary solicitude on the part of the defendant. Rule 23(c) 
could well be construed to require notice to the class prior to dismissal in situations like this to 
afford other members of the class an opportunity to continue the suit. 

xe Frankfurter, The Young Men Go to Washington, Law and Politics: Occasional Papers 
of Felix Frankfurter—1913-38, at 238 (1939). 
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by virtue of specialization, become expert in certain limited fields, and 
it is not at all clear but that the complexity of the situations which give 
rise to large scale group injuries demands the specialist’s knowledge and 
touch. Undeniably, there have been striking instances in recent years of 
a distrust of the competency of private litigation to determine adequately 
questions of public importance, the most notable perhaps being the legis- 
lation permitting the United States to intervene in any case in which 
the constitutionality of a federal statute is challenged.” 

Further, due to its expert position the administrative body can view a 
law as a whole and have regard for a consistent, coherent, politic application 
of it. In the case of much new social legislation, the tempering of the en- 
forcement of law by such discretion is of real importance. For example, 
the Wage and Hour Division, particularly in the first years of the law, 
found it wise to create good will for the law by settling close cases on the 
basis of the employer’s affidavit to comply in the future. Where a law 
depends to so high a degree on the voluntary compliance of those subject 
to it, such judicious application of the law is an important matter of 
“public relations.”” No such restraint can be expected if the law is ad- 
ministered through private litigation; rather, the method will result in 
an insistence upon the harshest results and the most technical interpreta- 
tions. 

Perhaps the most serious objection to the private litigation system for 
redressing group wrongs is one which concerns not the competence or dis- 
cretion of the private lawyer but rather what might euphemistically be 
called his sense of loyalty. The reorganization bar, like the reorganization 
committee, was not altogether satisfactory in discharging the semi-public 
responsibility thrust upon it by the reorganization process.’** But the 

191 50 Stat. 751 (1937), 28 U.S.C.A. § 401 (Supp. 1940). The activity of the SEC in reor- 
ganizations under Chapter X of the Chandler Act is further evidence. See Berger, Interven- 
tion by Public Agencies in Private Litigation in the Federal Courts, 50 Yale L. J. 65 (1941), 
recommending that public bodies be permitted to intervene purely on the basis of the public im- 
portance of the question. Cf. Singer & Sons v. Union Pacific R. Co., 61 S. Ct. 254 (1940), a 
suit by a private person to enjoin the construction of an alleged extension by the railroad, in 
which the Court held that the plaintiff had no standing to sue. Mr. Justice Frankfurter, con- 
curring, stated: “. .. . to allow any private interest to thresh out the complicated questions 
that arise . . . . as for instance, whether a proposed construction is an ‘extension’ or ‘a spur’ 
.... is to invite dislocation of the scheme which Congress has devised for the expert conduct 
of the litigation of such issues.” Ibid, at 259-60. Compare, however, the dissenting opinion of 
Mr. Justice Stone: “Instead it [Congress] gave authority to bring the suit to private parties in 
interest, who because of the injury especially inflicted upon them through the adverse effect of 


the unlawful extension on the public, have a peculiar incentive to protect the public interest. 
..” Thid., at 264. 


2 Regarding the lawyers’ role in the organization of investigation committees, Mr. Jus- 
tice Douglas once quietly observed: “Or if an organization did result it was too often effectu- 
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same opportunities for abuse are not present in the ordinary class suit 
case. Only where there is question of compromising the suit is there any 
occasion for a problem. And here the controls which currently exist under 
the federal rule, namely, notice and court approval, are sufficient to regu- 
late suits which reach the courts.**? The only remaining problem is that 
of the lawyer who settles before his case reaches the courts. Frequently 
he and his client may be handsomely paid, although most of their recovery 
is a reward for not bringing the class suit. While in strictly legal terms it 
is true that the rest of the class retains its right to sue, as a practical matter 
this type of settlement may seriously impair the opportunities of the rest 
of the class to acquire knowledge of the wrong and to assert their rights 
effectively.*°* The public system is not subject to being diverted**s in this 
fashion unless there is resort to out and out bribery. Not only would it 
be difficult to devise any controls for such settlements in the private case, 
but it is not at all clear that the lawyer’s conduct violates any existing 
canons of legal ethics. 

The case for the administrative agencies, however, is not without its 
difficulties. Some of these, of course, have been the subject of debate 
since the days of Adam Smith. It is, however, pertinent to observe that 
to impose upon public agencies the task of asserting civil sanctions on 
behalf of injured groups will require a substantial increase in size, per- 
sonnel and expenditures. Consider, for example, the position of the SEC 
were it to take over the task of protecting shareholders by bringing de- 
rivative suits. Nor is the personnel picture for the public agency all sweet- 
ness and light. For many years the public lawyers who have staffed dis- 
trict attorney and corporation counsel offices and state commissions have 
frequently been primarily political appointees. Despite the great improve- 
ments in federal agencies in recent years, it is still true that there is no 
tradition of public service and little development of a true civil servant 


ated by an incompetent and piratical group of the legal profession who as often as not did the 
security-holders even more disservice than would the old management or financial group.” 
Douglas, op. cit. supra note 3, at 567. 


°3 These provisions should prevent a settlement from running to the representatives in- 
dividually once the suit has been started; this was the purpose of the draftsmen. 2 Moore, 
Federal Practice 2277 (1938). 

4 Such settlements should at least operate as affirmative concealment for the purpose of 
suspending the statute of limitations. 

*°5 It is this converse of the “strike suit” problem that is the real cause for concern. The 
difficulty with group remedies is not that the procedure encourages the bringing of groundless 
claims to extort settlements, but that it is vulnerable to having the representative in meritori- 
ous cases bought out. See Hornstein, op. cit. supra note gs, at 425 et seq. 
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attitude in America. It is disquieting that so many of the young lawyers 
presently serving in the federal commissions regard their jobs as sort of 
super-apprenticeships for private practice. 

Perhaps a serious difficulty with greatly expanding the scope of ad- 
ministrative action by adding the responsibility of civil litigation is the 
effect such an increase in function will have on the impartiality and bal- 
ance an administrative body is supposed to assume. If the administrative 
body is to sue civilly, it must take sides and become an advocate.’ Too 
much can be made of this point; taking sides is not always an evil, and 
in fact, in exercising their injunctive powers, administrative bodies at 
present are in something of the advocate’s position. But it is instructive 
to note that a few years ago Mr. Justice Douglas, in discussing a proposal 
to reform railroad reorganization procedure by giving the ICC the func- 
tion of formulating the plan, said: 

Such agency, whether it will or no, must be in a position similar to that of a court— 
looking after the interests of the public generally and deciding with impartiality be- 
tween the interests of the various groups of stockholders and creditors. Otherwise it 
would be placed in a position of active and many-sided partisanship.'*” 

For the sake of clarity this comparison has been in terms of exclusive 
alternatives. The best solution, however, is to draw upon both systems 
of enforcement, permitting both to develop side by side to check and 
complement each other. That such an arrangement is workable and 
valuable has already been shown by the experience with co-enforce- 
ment of the provisions of the wage and hour law by the Wage and 
Hour Division and by the private class suit. Certainly proposals to ex- 
tend administrative law in this direction, particularly with respect to the 
SEC," merit serious consideration. On the other hand the power of law 
administration through the private lawyer should not be underestimated. 
The efficiency of the private lawyer when the blue chips are down—and 
they are down in/a class suit case—can make the class suit an effective 
instrument in contemporary administration of justice. And in any event, 
not all the young men go to Washington. 

106 In view of the concerted effort being made to turn administrative agencies into nisi prius 
courts, to suggest that they turn plaintiffs in civil litigation may perhaps be somewhat un- 
seasonable and call forth from the agencies themselves Voltaire’s “Heaven protect me from my 
friends, I can take care of my enemies myself.” 

*°7 Douglas, op. cit. supra note 3, at 583. 

108 As previously noted, the Wage and Hour Division does not have the power to sue for 
back wages but has secured restitution indirectly; see note 12 supra. It would seem desirable 
that the division be empowered to bring suits directly on behalf of the employees. 
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NOTES 


RESTORATION OF PREFERRED STOCK MARGIN OF SAFETY 
UNDER THE HOLDING COMPANY ACT 


The Securities and Exchange Commission, under powers granted by the Pub- 
lic Utility Holding Company Act of 1935,' has been gradually developing stand- 
ards for the protection of preferred stockholders by restricting the use of capital 
surplus when a capital readjustment? is being effected. Increasing concern has 


* 49 Stat. 838 (1935), 15 U.S.C.A. § 79 (Supp. 1940). 

? The term “readjustment” is taken from Buchanan, The Economics of Corporate Enter- 
prise 367~70 (1940), and is used to describe any process of altering the rights and interests in 
a corporation without court supervision. Buchanan reserves the term “reorganization” for 
proceedings under court supervision. 
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been shown over the disposition which may be made of the preferred margin of 
safety. When this is encroached upon for the payment of dividends or to absorb 
a deficit, adequate protection of the position of the preferred shareholder would 
seem to require that any diminution be restored out of subsequent earnings 
before dividends are paid to common stockholders. 

One of the most common types of capital readjustments is the so-called 
“quasi-reorganization,”? which affords a method sanctioned by most state laws 
for avoiding the effect of provisions which restrict the payment of dividends dur- 
ing the existence of a capital impairment. Deficits due to shrinkage in the value 
of assets or to operating or other losses may be written off against capital sur- 
plus, thus making subsequent earnings available for the payment of dividends. 
Capital surplus is created principally from a reduction of stated capital or an 
allocation of paid-in capital, and although state laws may require a charter 
amendment in order to effect a reduction of stated capital,‘ they generally do 
not require subsequent approval by stockholders of the uses to which the capital 
surplus is put. Asa result, the preferred shareholder may find that the contribu- 
tion of junior security holders, as represented by stated capital and capital sur- 
plus, has been reduced so that the “‘cushion,”’ which served as a margin of safety 
to prevent injury to his dividend and liquidation rights through operating defi- 
cits or a shrinkage in the value of assets, is no longer intact. As long as the cush- 
ion remains unrestored, any subsequent payment of dividends out of earnings is, 
in effect, a payment out of capital. Experience has indicated that the pre- 
ferred shareholder is seldom in a strategic position to protect his rights in the 
bargaining that accompanies a readjustment’ and he is usually powerless there- 
after to force the common shareholders to consent to restoring the reduction. 
For that reason, it has been urged that the commission make full use of its 
powers under the Holding Company Act to protect preferred shareholders 
against the dissipation of the preferred capital cushion.® 

The commission has general power under the act to control the creation and 
use of capital surplus.’ Its efforts to protect preferred shareholders by requiring 


3 See SEC Accounting Series Rel. Nos. 15, 16 (1940). 
4 See, e.g., Ill. Rev. Stat. (1939) c. 32, §§ 157.2(1), 157-52, 157-59, 157-60. 

5’ SEC, Management Plans Without Aid of Committees, 483-93 (1938) (Report on the 
Study and Investigation of the Work, Activities, Personnel and Functions of Protective and 
Reorganization Committees, Part VII). 

See dissenting opinion of Commissioner Frank in Matter of the North American Co., 
4 S.E.C. 434, 482 (1939). 

7 These powers are derived from §§ 6(a)(2) and 7(e), which prevent alteration in “the 
priorities, preferences, voting power, or other rights of the holders of an outstanding security” 
if the commission finds that such changes are detrimental to the interest of investors or con- 
sumers. By § 7(f) the commission may permit changes upon “such terms and conditions as 
the Commission finds necessary to assure compliance with the conditions” of the section. 


§ 12(c) gives the commission the power to control the payment of dividends out of capital 
surplus. 
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full restoration of any reduction in the capital cushion have been limited, how- 
ever, by the desire to secure a sound revaluation of the assets of the companies 
under its jurisdiction. The policy of adequate disclosure which is one of the 
underlying purposes of the Holding Company Act* has imposed on the com- 
mission the duty of making every effort to bring balance sheet values into line 
with present realities. In Matter of Associated Gas and Electric Corp.,? for ex- 
ample, the commission refused to approve a quasi-reorganization when the 
company sought to set up a reserve which the commission thought insufficient 
to absorb a deficit which would result when assets were revalued and losses 
taken on the sale of certain investments. While the soundness of such account- 
ing requirements can hardly be questioned,’ the deficit which emerges on the 
recognition of the shrinkage in asset values must be charged against earned or 
capital surplus if it is to be removed from the books, and where the deficit ex- 
ceeds the earned surplus, the preferred capital cushion will be diminished. 

The obvious way to restore the reduction and replace the preferred share- 
holder in his original position would be the withholding of the payment of com- 
mon dividends until the cushion has been reestablished. This, however, is not 
always feasible in view of the need of many companies for equity financing.” 
The cases indicate that shrinkages in asset values in the public utility industry 
amounted to many millions of dollars during the depression period.” To re- 
strict future dividend payments for an indefinite time while these reductions are 
being restored would make the sale of common stock virtually impossible. The 
commission has thus generally been unable to supplement its strict requirements 
of accurate asset revaluations with the complete safeguards needed to protect 
the preferred shareholder. In only one case has the commission demanded full 
restoration of the preferred capital cushion following a quasi-reorganization." 

The argument for preserving the capital cushion is usually based on the prop- 


8 See, e.g., § 1(b). 


96 S.E.C. 605 (1940), noted in 49 Yale L. J. 1319 (1940). Cf. Matter of Philadelphia Co., 
Hold. Co. Act Rel. No. 1905 (1940), where the SEC approved a “‘quasi-reorganization” al- 
though the revaluation reserve set up was considered inadequate to meet subsequent write- 
downs that would be necessary. The commission justified its ruling on the ground that the 
inadequacies of the reserve might be offset by the sale of certain investments held by the com- 
pany, the full values of which were unrecorded. 


7° See Katz, Accounting Problems in Corporate Distributions, 89 U. of Pa. L. Rev. 764, 
769 (1941). 

™t Douglas, Democracy and Finance c. 13, Dividends in Arrears (1940). 

12 See, e.g., Matter of Associated Gas & Electric Corp., 6 S.E.C. 605 (1940) (write-down of 
$173,000,000); Matter of Columbia Gas & Electric Corp., 4 S.E.C. 406, 410 (1939) (write- 
down of approximately $71,000,000). 

3 Matter of Green Mountain Power Corp., 4 S.E.C. 107 (1938). On the basis of average 
earnings of the company during the seven years 1931-37 as set out in the report of the case, 
it is estimated that it will take the company, after deducting sufficient earnings for the pay- 
ment of preferred dividends, about thirteen and a half years to restore the capital surplus em- 
ployed in the quasi-reorganization. 
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osition that the preferred shareholder relied on the existence of the contribution 
of junior security holders in making his investment and that any reduction 
would therefore alter the terms of his agreement of purchase as well as endanger 
his liquidation and dividend rights." One may, of course, question whether it is 
realistic to approach the problem in terms of the investor’s reliance and, in any 
event, a purchaser of preferred stock can hardly say that he “‘relied”’ on securing 
a margin of safety which the state statutes expressly made subject to inroads by 
corporate action of various kinds. The efforts of the commission therefore repre- 
sent an attempt to add to the preferred stock a desirable safety factor which it 
may not have had. It is possible to establish a minimum amount below which 
the capital would not be permitted to fall and yet avoid the inflexibility which 
results from a requirement that the cushion must be maintained at its original 
level. This may underlie the decision of the commission in Matter of Columbia 
Gas & Electric Corp.,'’ where application was made for authorization to reduce 
stated capital in order to create a capital surplus sufficient to absorb a deficit 
of approximately $71,000,000 resulting from the revaluation of assets. The com- 
mission, while it approved the reduction, ruled that the common shareholders 
could not thereafter obtain dividends until the board of directors had set aside 
out of earned surplus an amount equal to six quarterly dividends on the pre- 
ferred (the equivalent of $9,763,050, an amount less than the reduction)." 

Restoration may also be made by the sale of new common stock which will 
net additional common capital sufficient to replace the reduction. Thus in Mat- 
ter of Monongahela West Penn Public Service Co.,!7 the commission did not re- 
quire any restoration of the preferred capital cushion when the company sought 
to reduce its stated capital to eliminate a deficit resulting from the establish- 
ment of a reserve for the retirement of certain obsolescent assets of the com- 
pany. The commission deemed it sufficient that the company intended to com- 
pensate the preferred shareholders by the sale of common stock which would 
bring in new capital. With the sale of new stock an immediate prospect, it would 
of course be impossible to withhold dividends until the reduction had been re- 
stored. Where the preferred stockholders have preemptive rights in such new 
shares, however, an additional consideration may arise. To preserve his voting 
position, the preferred stockholder will have to contribute to the restoration of 
his own capital cushion. 

There are several cases in which the commission permitted the use of capital 
surplus without restriction beyond reserving jurisdiction over any subsequent 
dividend payments. Where the jurisdiction reserved was merely over dividends 

™4 Dissenting opinion of Commissioner Frank in Matter of the North American Co., 4 S.E.C. 
434, 482 (1939). 


8 4 S.E.C. 406 (1939); see 3 S.E.C. 313, 562, 986 (1938), and 4 S.E.C. 400 (1939); cf. Matter 
of the Int'l Paper & Power Co., 2 S.E.C. 274, 580, 792, 1004 (1937), where a reduction was 
permitted and no restoration required. 


6 4 S.E.C. 406, 421 (1939). 114 S.E.C. 244 (1938). 
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payable from capital surplus, it is apparent that this would not protect the pre- 
ferred shareholder, since this reservation does not carry with it power to re- 
strict the payment of dividends out of earnings and therefore does not enable 
the commission to require restoration of the reduction."® But where jurisdiction 
is reserved over the payment of subsequent dividends out of earned surplus," 
there will be an opportunity at a later time to consider whether dividends should 
be withheld until the impairment has been restored. The decision as to what pro- 
tection should be given the preferred shareholder is probably postponed in order 
that the commission may observe the effects of the readjustment and appraise 
thereby the further changes which should be made. 

The discussion so far has been devoted to the situation where there is a re- 
duction of the preferred capital cushion in order to cancel a deficit which had 
prevented the payment of dividends. The cushion may also be diminished by 
the direct payment of dividends from capital surplus” as permitted under most 
state laws. The justification for using capital surplus to cover deficits due to 
asset revaluations in order that the balance sheet will reflect the present value 
of the assets is not present in this situation. Some justification may be found 
where capital surplus is used for the payment of preferred dividends in order to 
prevent the accumulation of arrearages. There would seem to be no reason of 
equal importance for paying common dividends, and the commission appears to 
have limited the availability of capital surplus to the payment of preferred di- 
vidends.* Although the commission does not always require the reduction to 
be restored,” where such a payment is made, it is apparent that capital is being 
returned in the form of dividends and adequate disclosure of that fact should 


be made to the recipients in order to prevent any misconception as to the 
source. Some indication of the amount of disclosure which the commission will 
require may be found in Matter of the United Corp.*3 There the commission ap- 
proved the payment of preferred dividend arrearages out of capital surplus, and 
specifically ordered that until the capital surplus used for the dividend pay- 
ments had been restored out of earnings other surplus accounts shown on any 
interim balance sheet which might be published should be captioned ‘Surplus 


*8 Matter of the Cincinnati Gas & Electric Co., 3 S.E.C. 858 (1938). The commission, of 
course, is expressly granted this jurisdiction under § 12(c) of the act. 

*9 Matter of New York and Richmond Gas Co., 4 S.E.C. 535 (1939); cf. Matter of New 
Mexico Gas Co., Hold. Co. Act Rel. No. 1883 (1940). 

2° § 12(c) of the act expressly provides that no registered holding company or subsidiary can 
declare dividends out of capital surplus without the consent of the commission. 49 Stat. 823 
(1935), 15 U.S.C.A. § 79(c) (Supp. 1940). See also Rule U-12C-2, Hold. Co. Act Gen. Rules 
and Reg. 1203 (1939). 

** Matter of Columbia Gas & Electric Corp., 3 S.E.C. 313 (1938). 

™ Matter of the Securities Corporation General, Hold. Co. Act Rel. No. 2301 (1940); Mat- 
ter of Illinois Power & Light Corp., 2 S.E.C. 263 (1937). 

*3 Hold. Co. Act Rel. No. 1830 (1939). 
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subject to adjustment.’’*4 Also, disclosure of the source of the payment of the 
dividend arrearages had to be made and the fact that the capital surplus was 
to be restored from future income.** The balance sheet was to bear appropriate 
footnotes indicating the effect of these transactions and the terms of the com- 
mission’s order of approval.” 

As the United Corporation case indicates, the commission may permit the 
use of capital surplus to pay preferred dividends, but only on condition that the 
diminution will be restored out of subsequent earnings.*”7 However, the com- 
mission has been reluctant to allow the payment of preferred dividends out of 
capital surplus where the persistence of an earned surplus deficit raises some 
question as to the company’s ability to meet subsequent dividend payments 
from earnings without the necessity of making further inroads into capital sur- 
plus. In such a situation, the commission may refuse the request and precipi- 
tate a complete capital readjustment, requiring as it did in Matter of Illinois 
Power and Light Corp.** that the readjustment plan include provisions scaling 
down annual preferred dividend requirements so that current earnings would be 
adequate for the payment of such dividends. 

Thus when prospective earnings are poor, the preferred shareholder may be 
required to give up rights even more important than the right to an undimin- 
ished capital cushion. Complete protection of the latter has proven difficult when 
the company 1s called upon to absorb a large deficit resulting from the revalu- 
ation of assets. The Columbia Gas & Electric case suggests a device which would 
seem to afford adequate protection in lieu of complete restoration.”” An exami- 

4 Thid., at 6. 

#8 Payment of common dividends was prohibited until the reduction was restored. 

% Matter of the United Corp. Hold. Co. Act Rel. No. 1830, at 7 (1939). 

27 Compare Matter of Securities Corporation General, 5 S.E.C. 859 (1939), with the United 
Corporation case. 

28 2 S.E.C. 263, 266, 1001 (1937). Here the company had paid no dividends on its two classes 
of preferred stock since 1933 and, as of the close of 1936, had a substantial deficit in its earned 
surplus account. The company, realizing that the SEC would not sanction payment of ac- 
crued preferred dividends out of capital surplus except pursuant to a plan of recapitalization, 
submitted a plan which decreased preferred and common stock approximately one-half and 
scaled down annual préferred dividend requirements from $6 to $2.50 per share. The company 
then proposed to issue dividend arrearages certificates to the preferred stockholders and to 
create a reserve out of the surplus arising from the reduction of stated capital from which to 
pay the dividend arrearages certificates. The SEC approved the arrearages payment plan of 
the company without requiring restoration of the reduction surplus from subsequent earnings, 
although well aware that it would constitute a “return of capital” to shareholders. 

29 It may be observed that as issues of preferred stock become smaller by reason of the appli- 
cation of § 7(c)(1) of the Holding Company Act, which discourages the issuance of preferred 
stock, this entire problem will be reduced in importance. It should be noted, however, that as 
preferred issues are being retired, it would seem unnecessary to retain the original cushion for 
the fewer remaining preferred shareholders. In this situation the holding in the Columbia case, 
requiring only partial restoration of the capital cushion based on the dividend requirements of 
the outstanding preferred shares, would seem to afford a ready solution. 
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nation of the prospectuses of several recent preferred issues indicates that this 
type of protection is being adopted by many corporations on their own initia- 
tive. Several contain provisions restricting the payment of common dividends 
from earnings until a reserve has been established to meet future dividend re- 
quirements for a determined period,?* and others contain provisions which stipu- 
late that no common dividends can be paid if the value of the corporation’s 
assets should fall below a certain percentage of the par or liquidating value of 
the preferred stock being issued.** As Commissioner Frank has pointed out, 
however, even such desirable provisions as these are ineffective unless the pre- 
ferred shareholders are given control of the management when their rights are 
in danger.” Unless this is done, the commission is frequently powerless to ex- 
tricate the preferred shareholders from their untenable position in times of 
financial stress. 


3° Prospectus, June 27, 1939, American Investment Co. 5 (one year); Prospectus, July 18, 
1939, Copperweld Steel Co. 14-15 (four years); Prospectus, Oct. 23, 1939, Abbott Laboratories 
11 (three years); Prospectus, Dec. 12, 1939, Scott Paper Co. 8 (two years); Prospectus, March 
19, 1940, Colgate-Palmolive-Peet Co. 15 (three years); Prospectus, March 25, 1940, Common- 
wealth Loan Co. 15 (one year). 

Another provision, having a similar effect, is that no common dividends can be paid except 
from earned surplus arising subsequent to a certain date: Prospectus, March 25, 1940, Com- 
monwealth Loan Co. 15; Prospectus, Oct. 29, 1940, Westvaco Chlorine Products Corp. 12; 
Prospectus, Nov. 30, 1940, Neiman-Marcus Co. 6; Prospectus, Oct. 30, 1940, American Air- 
lines, Inc. 15. 


3* Prospectus, June 27, 1939, American Investment Co. 5 (net quick assets of the company 
after common dividend must equal 150 per cent of the par value of all outstanding preferred 
stock or net assets, and 200 per cent of par value of all preferred stock); Prospectus, Oct. 23, 
1939, Abbott Laboratories 11 (net tangible assets must equal at least twice the aggregate par 
value of preferred stock); Prospectus, Dec. 8, 1939, The Hydraulic Press Mfg. Co. 8 (capital 
and surplus must exceed 200 per cent or current assets be above roo per cent of the par value 
of preferred stock); Prospectus, March 25, 1940, Commonwealth Loan Co. 15 (net quick assets 
must equal 150 per cent and net assets 200 per cent of the par or stated value of all preferred 
stock); Prospectus, Jan. 9, 1940, Seiberling Rubber Co. 10 (current assets must be in excess 
of current liabilities by one and one-half times the liquidation preferences of preferred stock); 
Prospectus, March 19, 1940, Colgate-Palmolive-Peet Co. 15 (capital represented by junior 
shares plus surplus must exceed the sum of funded debt plus preferential amount payable to 
preferred stock on involuntary liquidation); Prospectus, Apr. 29, 1940, Marshall Field & Co. 
12 (net assets must exceed $165 for each share of both classes of preferred stock); Prospectus, 
July 16, 1940, Taylorcraft Aviation Corp. 10 (net assets must exceed the liquidation prefer- 
ences of preferred stock); Prospectus, July 18, 1939, Thompson Products, Inc. 16 (net quick 
assets must exceed 125 per cent of sum arrived at by multiplying $100 by the number of shares 
of prior preferred stock); Prospectus, Oct. 23, 1940, Auto Finance Co. 11 (the net worth of the 
company must exceed 175 per cent of involuntary liquidation preferences of preferred stock 
exclusive of dividend arrearages). 


» Matter of the North American Co., 4 S.E.C. 434, 488 et seq. (1939). Cf. § 216(12)(a) of 
the Bankruptcy Act, 52 Stat. 895 (1938), 11 U.S.C.A. § 616(12)(a) (1939), which provides that 
a plan of reorganization under chapter X must contain adequate provisions for the election of 
directors by the preferred class in the event of default in the payment of preferred dividends. 
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LOSS-SHIFTING AND QUASI-NEGLIGENCE: A NEW 
INTERPRETATION OF THE PALSGRAF CASE 


I 

In 1928 the New York Court of Appeals denied recovery to Mrs. Palsgraf 
for injuries she sustained from the falling arm of a cracked scales which struck 
her while she was standing on the platform of the defendant’s railroad. The 
scale beam had been loosened by the explosion of a package of fireworks which 
two railroad employees had negligently dislodged from a passenger’s arm while 
pushing him on a moving train. From the evidence it was clear that the de- 
fendant’s employees had no reason to know that the package in question con- 
tained explosives.' 

In declaring that there was no case for the jury, the court could have said that 
there was no “actionable negligence,” that there was no violation of a “‘duty of 
care,” or that the defendant’s negligence was not a “proximate cause”’ of the 
plaintiff’s injury. Mr. Justice Cardozo, speaking for the majority, preferred the 
first approach. He set forth a re-examination of the negligence concept with the 
hope of replacing the usual formulas and their “shifting meanings’ with a more 
precise analysis and of bringing clarity to a field of law that had become a play- 
ground for conceptualism and patent arbitrariness. His opinion has since pro- 
voked both praise? and skepticism.’ 

In spite of frequently recurring opportunities, relatively few judges have 
adopted Chief Justice Cardozo’s new approach. Only fourteen state courts and 
four federal circuit courts appear to have mentioned the Palsgraf case at all, and 
twelve of these do so but once.4 Even the New York courts, which continually 

t Palsgraf v. Long Island R. Co., 248 N.Y. 339, 162 N.E. 99 (1928). No attempt will be 
made in this note to review the well-known controversies in this field. Even a bibliography 
seems unnecessary in view of the exhaustive and thorough study by Carpenter on Proximate 
Cause now being published in his series of articles in 14 So. Cal. L. Rev. 1 (1940), 115 (1941). 
In addition see Green, Rationale of Proximate Cause (1927); Gregory, Proximate Cause in 
Negligence—A Retreat from “Rationalization,” 6 Univ. Chi. L. Rev. 36 (1938); Morris, On 
the Teaching of Legal Cause, 39 Col. L. Rev. 1087 (1939); Harper, Liability Without Fault 
and Proximate Cause, 30 Mich. L. Rev. roor (1932); Prosser, Torts (1941). 

* Seavey, Mr. Justice Cardozo and the Law of Torts, 52 Harv. L. Rev. 372, 381 (1939); 
Kessler, Die Fahrlassigkeit im nordamerikanischen Deliktsrecht 78, 123 (1932). 

3 Gregory, op. cit. supra note 1, at 44, 48, 49; Morris, op. cit. supra note 1, at 1109; Green, 
The Palsgraf Case, 30 Col. L. Rev. 789, 791 (1930) (“Put as baldly as possible, the question 
was simply whether the railroad company should bear the risk.”); Prosser, The Minnesota 
Court on Proximate Cause, 21 Minn. L. Rev. 19, 33 (1936); Cowan, The Riddle of the Palsgraf 
Case, 23 Minn. L. Rev. 46 (1938). 

Casenotes published shortly after the decision show an interesting variety of first impres- 
sions of the case. 13 Minn. L. Rev. 397 (1929); 24 Ill. L. Rev. 325 (1929); 14 Corn. L. Q. 
94 (1928); 8 Boston U. L. Rev. 159 (1928); 3 St. John’s L. Rev. 117 (1928); 27 Mich. L. Rev. 
114 (1928). 29 Col. L. Rev. 53 (1929) pleads for the abolition of the “duty to the plaintiff” 
theory in favor of a broad distribution of risk. 

4 Apart from the courts of New York State, only the Circuit Court of Appeals for the Second 
Circuit appears to have attempted seriously to utilize the doctrine of the Palsgraf case. The 
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use Cardozo’s succinct phraseology, have preserved their old formulations and 
frequently do not attempt to apply his analysis. Perhaps the courts find his 
rationale too subtle for easy application, and indeed it is possible that they do 
not always understand it.5 This failure has increased the number of those who 
despair of the common law system of liability for negligence and has strength- 
ened the argument of those who urge that its administration be taken from the 
courts.® But it is submitted that the Palsgraf case itself might be utilized to 
clarify the common law system and thus to achieve without the assistance of 
legislation a practicable solution in terms of the underlying economic realities. 


II 

Before the decision in the Palsgraf case, writers and judges had relied almost 
unanimously’ on the dicta of Smith v. London & S. W. R. Co.* in defining liabil- 
ity for negligence. According to this approach, foreseeability of “‘any’’ harm char- 
acterized negligence. And where courts had differed in applying this approach, 
they substantially agreed in focusing attention upon the defendant’s behavior, 
as such, without emphasizing its relation to the plaintiff’s damage.® Cardozo 
repeated that there is no such thing as ‘“‘negligence in the air’’*°—that negligence 
must always be related to a person or class of persons" toward whom the de- 


Glendola, 47 F. (2d) 206 (C.C.A. 2d 1931); Pease v. Sinclair Refining Co., 104 F. (2d) 183 
(C.C.A. 2d 1939); Sinram v. Pennsylvania R. Co., 61 F. (2d) 767 (C.C.A. 2d 1932); Kennedy v. 
E. H. Scott Transportation Co., 60 F. (ad) 717 (C.C.A. 2d 1932). Citations of the Palsgraf 
case have increased markedly during the last few years. 

5 See, e.g., Zelenko v. Gimbel Bros., 158 Misc. 904, 287 N.Y. Supp. 134 (S. Ct. 1935). Justice 
Cardozo in the Palsgraf case stresses the point that “the law of causation, remote or proximate, 
is .... foreign to the case ” 248 N.Y. 330, 346, 162 N.E. go, 101 (1928). But this does 
not prevent his opinion from being occasionally cited as an authority on the law of causation. 
Di Blase v. Ewart & Lake, Inc., 228 App. Div. 407, 240 N.Y. Supp. 132 (1930); Hatch v. 
Globe Laundry Co., 132 Me. 379, 171 Atl. 387 (1934); Kaufman v. Boston Dye House, Inc., 
280 Mass. 161, 182 N.E. 297 (1932). 

6 Note stinfra. 7 Foraconcise discussion of other theories see Gregory, op. cit. supra note 1. 


§L.R.6C. P. 14 (Ex. Ch. 1870). The defendant’s engine set fire to cuttings left on a railroad 
right of way during a drought. The fire spread and burned the plaintiff’s cottage some two 
hundred yards away. In allowing recovery, Channell, B. said (at 21): “When it has been once 
determined that there is evidence of negligence, the person guilty of it is equally liable for its 
consequences, whether he could have foreseen them or not.” 

* For a discussion of the various theories of this “absolute” negligence see Goodhart, The 
Unforeseeable Consequences of a Negligent Act, 39 Yale L. J. 449 (1930); Carpenter, op. cit. 
supra note 1. The Restatement of Torts (1934) is using the term negligence in an “absolute” 
(§§ 282, 283) and a “relative” (§§ 284, 289(a), 293(b), 433(b), 451(b)) sense at the same time. 

2° Citing Pollock, Torts 455 (11th ed. 1920). This phrase has become the most frequently 
cited passage from the Palsgraf case, in spite of its ambiguous meaning. 

™ While Mr. Justice Cardozo’s opinion speaks only of a relation to the plaintiff, subsequent 
cases interpreting it have generally extended the doctrine to the plaintiff’s class. Sinram v. 
Pennsylvania R. Co., 61 F. (2d) 767 (C.C.A. 2d 1932); Rest., Torts, Comment on § 281(b) 
(1934). This extension, although indispensable to the applicability of the Palsgraf doctrine, 
is a first step toward its dilution. See infra pp. 731 ff. 
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fendant was under a duty of care. The existence of such a duty depends on 
whether the defendant can reasonably anticipate that his act will create a 
hazard to the plaintiff or to his class. Lest too narrow a restriction of liability 
result from thus making negligence a concept of relationship, Cardozo himself 
proposed an “‘absolute” application of his theory by suggesting “that negligence 
.... in relation to the plaintiff would entail liability for any and all conse- 
quences, however novel or extraordinary.” 

This notion, if taken literally, might occasionally result in a complete de- 
parture from the “‘foreseeability” test in favor of what may be called “trans- 
ferred negligence”**—that is to say, when admitted negligence exists toward 
some interest of the plaintiff, liability might ensue for simultaneous damage to 
some other interest of the plaintiff, though far removed from the scene of im- 
mediate hazard and not foreseeably endangered. To obviate the possibility of 
this result, Cardozo suggests a distinction within the plaintiff’s sphere of protec- 
tion ‘according to the diversity of interests invaded.’’*4 Thus he introduces an 
additional element of relationship by implying that if the plaintiff’s property 
alone is foreseeably endangered while only his person is actually harmed, the 
plaintiff should not recover. But even with this qualification, Cardozo’s theory 
might produce singular results. For example, while Mrs. Palsgraf is left without 
a remedy, the prospective passenger toward whose personal property (the 
package he carried under his arm) the defendant’s servants were negligent 
might recover for damage from the unforeseeable explosion to other property of 
his remotely situated. Perhaps Judge Learned Hand was justifiably ironical in 
the Glendola case’s when he observed: “‘A difference in ownership of . . . . two 
pieces of property, successively injured, might exonerate a wrongdoer as to that 
injured last, though he would be liable had both been owned by a single per- 
son.” 

Professor Goodhart"® emphasized the same difficulty by suggesting an al- 
tered version of the Polemis case."? In that case, it will be recalled, a servant of 


3 248 N.Y. 330, 346, 162 N.E. 99, 101 (1928). This addition was adopted by many courts 
applying the Palsgraf doctrine. See, e.g., Slavin v. State, 249 App. Div. 72, 291 N.Y. Supp. 
721 (1936). ‘ 

*3 Cowan, op. cit. supra note 3, at 49. 

4 248 N.Y. 339, 347, 162 N.E. 99, 101 (1928). See Rest., Torts § 281, Illustration 3 (1934), 
adopting this suggestion. 

18 The Glendola, 47 F. (2d) 206, 207 (C.C.A. 2d 1931). But in Sinram v. Pennsylvania R. 
Co., 61 F. (2d) 767 (C.C.A. 2d 1932), Judge Learned Hand expressly accepts the doctrine 
of the Palsgraf case for maritime torts. 

6 Goodhart, op. cit. supra note 9, at 466. See also Campbell, Duty, Fault, and Legal 
Cause, [1938] Wis. L. Rev. 402, 413. 

11 In re Polemis v. Furness, Withy & Co., [1921] 3 K. B. 560. The Polemis case ought not, 
however, to be applied to situations similar to that in the Palsgraf case, since it involves con- 
tract liability determined by the intent of the parties. See Salmond and Winfield, Contracts 
506 (1927). 
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the defendant-charterer of the plaintiff’s ship negligently dropped a plank into 
the hold of the vessel, foreseeably endangering the ship, but not foreseeably 
threatening the actually ensuing hazard of destructive fire which was caused by 
the ignition of fumes of benzine by a friction-spark. Professor Goodhart as- 
sumes that therefore under the Palsgraf doctrine the owner of the cargo could 
not have recovered and asks the question whether the result would be different 
had the cargo belonged to the owner of the ship. Professor Gregory avoids the 
difficulty by interpreting the Palsgraf case to mean (1) merely ‘‘that a defendant 
is not liable to a plaintiff towards whom he is not negligent, not that a defendant 
is liable to everyone towards whom he is negligent,’’ and (2) that liability must 
depend on the foreseeability of the general hazard or danger which brings about 
the harm complained of.** Thus Professor Gregory believes that if Cardozo had 
been disposing of the Polemis case and was convinced that the evidence dis- 
closed only foreseeability of harm to ship, cargo or crew from the impact of a 
falling plank but did not warrant the reasonable inference of fire, he would have 
denied recovery for the loss of the ship and cargo, whoever owned both or 
either of them. Professor Gregory’s interpretation, shared by most of the courts, 
extends the doctrine of the Palsgraf case beyond its actual facts (which might be 
called the ‘‘unforeseeable plaintiff’’*® situation) and applies it to fact situations 
involving a “foreseeable’’ plaintiff and an unforeseeable hazard. The effect of 
this prevailing interpretation is to restrict liability to an extent not contem- 
plated by Cardozo, although frequently this result has induced the courts to 
dilute the concept of foreseeability in order to correct the restrictive tendency. 

Chief Justice Cardozo may have foreseen this difficulty, since he himself sug- 
gested that in his foreseeability test ‘(perhaps other distinctions may be neces- 
sary.”” How far, if at all, courts purporting to follow the Palsgraf case may have 
created such distinctions, and how far such distinctions may be desirable remains 
to be seen. 

III 


Although all attempts to formulate the Palsgraf doctrine have been unsatis- 
factory, the peculiar circumstances of those cases in which courts have em- 
ployed language from Cardozo’s opinion suggest clues to its real significance and 
most feasible adaptation. Of sixty-odd such cases, at least three-fourths in- 
volve the vicarious liability of large enterprises, and most of the others involve 
injuries from “‘negligently”’ driven automobiles.”° The problem in these cases is 


18 Gregory, op. cit. supra note 1, at 46. Many cases employ the “hazard” language. Pease v. 
Sinclair Refining Co., 104 F. (2d) 183 (C.C.A. 2d 1939); Benenson v. Nat’l Surety Co., 260 
N.Y. 299, 183 N.E. 505 (1932). 

19 Prosser, op. cit. supra note 1, at 182. 


2° Automobile liability is approaching a stage similar to vicarious liability in proportion to 
the spread of liability insurance. The insured motorist takes the place of the agent, the com- 
munity of the insured through their insurer the place of the principal in instances of true 
vicarious liability. 
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to establish a standard of liability based on economic and social considerations. 
This standard, in spite of its ‘“‘moral’’ origin, has come virtually to signify strict 
liability without fault," for the dangerous nature of the enterprise and the in- 
evitable risks which may be absorbed as overhead costs have become the real 
bases of liability. Courts and writers are compelled to fix the limits of this strict 
liability in terms of the only available common law concepts, i.e., the “moral”’ 
concepts of negligence, foreseeability, fault and duty.“ Thus the servant- 
tortfeasor most frequently appears merely as an excuse for utilizing the law of 
negligence through the medium of the familiar doctrine of respondeat superior.” 
Perhaps the reluctance of courts frankly to admit this accounts for the enig- 
matic character of the institution of vicarious liability. At any rate, implicit 
features in vicarious liability cases tend to suggest these conclusions. Thus 
courts frequently—particularly in manufacturers’ liability cases—hold the em- 
ployer liable in the absence of express assertions of the employee’s negligence 
and sometimes even without revealing the identity of his person. Again, where 
such a description is made, the employer is often treated as the tortfeasor with 
regard to the question of foreseeability.* A similar technique for placing the 
“blame”’ on the enterprise is the fiction of non-delegable duties in “‘independent 
contractor” cases. On the other hand, restrictive devices such as the “‘inde- 
pendent contractor’’ notion are used to limit liability of an enterprise in spite of 
its alleged employee’s negligence, where the enterprise seems to be a less de- 
sirable medium for the spreading of the risk and loss than is the alleged “‘serv- 
ant” in question.** And a most significant indication of this whole trend is a line 


of decisions upholding verdicts which—probably in response to public opinion— 
absolve employees of liability for negligence, while their ‘“‘enterprise-masters,”’ 
paradoxically enough, have been held liable for the very negligence of which 


t This result has been achieved by various devices such as the doctrine of res ipsa loquitur 
and the wholesale “objectivation” of the negligence concept. See infra p. 744. 

a. . the defendant must have had at least a fair chance of avoiding the infliction of 
harm before he becomes answerable for such a consequence of his conduct. And it is certainly 
arguable that even a fair chance to avoid bringing harm to pass is not sufficient to throw upon 
a person the peril of his conduct, unless, judged by average standards, he is also to blame for 
what he does.” Holmes, The Common Law 163 (1881). Accordingly Holmes could say that 
“it would be possible to state all cases of negligence in terms of imputed or presumed foresight.” 
Ibid., at 147. “The courts seem unable to rise above the distressingly inadequate and exces- 
sively used terminology of medieval morality.” Green, Are There Dependable Rules of 
Causation?, 77 U. of Pa. L. Rev. 601, 620 (1929). 

23 See Douglas, Vicarious Liability and Administration of Risk, 38 Yale L. J. 584, 720 
(1929); Baty, Vicarious Liability (1916); Laski, The Basis of Vicarious Liability, 26 Yale L. J. 
105 (1916). See also Vicarious Liability: Statutes as a Guide to Its Basis, 45 Harv. L. Rev. 
171 (1931). 

24 See Ehret v. Village of Scarsdale, 269 N.Y. 198, 199 N.E. 56 (1935), discussed infra at 
P. 736. 

2s Even the “scope of employment” doctrine may sometimes serve this economic policy 
consideration. 
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their immediate human alter egos, their employees, have been adjudged free.* 
This development is further illustrated by the fact that intermediate employees 
in control are not held liable for the negligence of their subservants?”—an addi- 
tional indication that the doctrine of respondeat superior is largely based upon 
economic considerations.”* 

Perhaps the main thought under discussion can be most clearly set forth by 
indulging briefly in some deliberately fictitious retrospection. Early in the nine- 
teenth century the complexity of society was greatly increased by the advent 
of organized mechanical enterprises which transformed all branches of social and 
economic life. Speculative observers gifted with a social perspective (not alto- 
gether unknown in the history of man) may be imagined to have thought in the 
following vein. Organized mechanical enterprise is inevitable and useful—but 
dangerous. A certain amount of consequent harm to others in the operation of 
such enterprise is unavoidable, no matter how carefully its servants are selected 
or how carefully they may behave when chosen. Indeed, the application of the 
general principle of ‘‘fault’’*® with its strict requirements of care in these two 
respects may prove unduly expensive and may discourage industrial develop- 
ments generally believed of more ultimate importance to society than the 
avoidance of this inevitable harm to certain of itsmembers. Society cannot then 
penalize enterprise for its negligence in operating with full realization of the 
harm it inevitably will cause, after having permitted and even encouraged such 


* Cf. Weil v. Hagan, 166 Ky. 750, 179 S.W. 835 (1915); Dunbaden v. Castles Ice Cream 
Co., 103 N.J. L. 427, 135 Atl. 886 (1927); Buskirk v. Caudill, 181 Ky. 45, 203 S.W. 864 (1918); 
Chesapeake & O. R. Co. v. Dawson’s Adm’r, 159 Ky. 296, 167 S.W. 125 (1914); Illinois Cen- 
tral R. Co. v. Murphy’s Adm’r, 123 Ky. 787, 97 S.W. 729 (1906); Van Gundy v. Packard Motor 
Car Co., 114 Kan. 636, 219 Pac. 503 (1923). See notes in 11 Minn. L. Rev. 568 (1927), 78 U. of 
Pa. L. Rev. 904 (1930), and 16 Col. L. Rev. 164 (1916). But see Rest., Torts § 883, Comment 
(1939). 36 Yale L. J. 1026 (1927) speaks of “desirable results based on unconvincing reasons 
and distinctions,” and correctly states that “the effect of such results is to place the loss on 
those in the best position to distribute it among the community, the desirability of which 
would appear as great here as in the cases of workmen’s compensation.” See also Smith, Frolic 
and Detour, 23 Col. L. Rev. 444, 456 (1923): “The upsetting of these so-called inconsistent 
verdicts is an attempt to force juries to conform to the courts’ own logical processes—a course 
which seems neither practical nor desirable.” 


27 Brown & Sons Lumber Co. v. Sessler, 128 Tenn. 665, 163 S.W. 812 (1914). 


28 See Steffen, Independent Contractor and the Good Life, 2 Univ. Chi. L. Rev. 501, 507 
(1935): “In all honesty it should be admitted that there are now large areas of employer re- 
sponsibility which cannot be accounted for realistically upon a fault rationalization.” 


29 Although it was said as early as 1681 that “‘in all civil acts the law doth not so much re- 
gard the intent of the actor as the loss and damage of the party suffering” (Lambert and Olliot 
v. Bessey, T. Raym. *421, *422 (K.B. 1681)), the civil law of torts carried the criminal law 
notions of exclusive liability for fault into its independent existence. For a history of civil law 
liability see Wigmore, Responsibility for Tortious Acts: Its History, 7 Harv. L. Rev. 315, 
383, 441 (1894); Woodbine, The Origins of the Action of Trespass, 33 Yale L. J. 799 (1924), 34 
Yale L. J. 343 (1925). 
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enterprise in spite of the certainty of harm.*° Therefore the basis of liability of 
organized mechanical enterprise for damage caused by its servants must differ 
from that of relatively individualistic undertakings such as the everyday func- 
tions of small craftsmen and shopkeepers as well as landowners and people in 
general, in which ‘‘back-yard”’ cases the traditional ‘‘fault” theory appears ade- 
quate. At the same time, society cannot casually leave the losses incident to 
relatively dangerous organized mechanical enterprise on the individuals suffer- 
ing them. These inevitable risks should be shared so far as possible by those 
who benefit from such enterprise. The most obvious medium for effecting this 
distribution of loss is the enterprise itself.s* If the risks are everpresent, in- 
demnification of those harmed may be absorbed as an overhead cost and may 
actually be shifted through increased prices.** These considerations need not be 
restricted to mechanical enterprise but should determine as well the further 
development of the liability of all large enterprise. 

The inherent conservatism of the law, as well as a reluctance to seem to 
regress toward supposedly primitive forms of so-called “‘absolute liability,’’+ 
militate against frank legislative and judicial adoption in so many words of this 
standard of liability complete with its social reasons. While the same result is 
attained in terms of the conventional common law negligence categories, it is 
important that the true basis of this liability in economic necessity be kept 
constantly in mind. Thus, although the courts continue to speak of the liability 
of the employees of the enterprise, they impose liability for practically all harm- 
ful behavior of the employees in order to shift to the enterprise the losses occa- 


sioned by its operation. Language dealing with the servants’ negligence serves 
then as a substitute basis for the ‘‘negligence” of the enterprise itself. No such 


3° See Rest., Torts § 520 (1938) where “ultrahazardous” activity involving liability under 
§ 519 is defined as an activity that “necessarily involves a risk of serious harm... . which 
cannot be eliminated by the exercise of the utmost care, and .. . . is not a matter of common 
usage.” (Italics added.) 

3t Any overburdening of a socially desirable enterprise may be avoided by subsidies in the 
form either of a reduction of liability (e.g., charitable institutions) or conceivably of state 
financial support. 


# Efforts of the management‘to reduce risks by new safety devices and careful supervision 
may be considered an additional advantage arising from loss distribution through the enter- 
prise. 

33 See Winfield, The Myth of Absolute Liability, 42 L. Q. Rev. 37, 46 (1926). In the light of 
the discoveries of modern psychology it can hardly be doubted that liability for fault rather 
than liability for causation as such was the basis of primitive law. It is because the primitive 
mind—like the child’s mind—contemplates mere causation as intentional infringement that 
retaliation for all harm caused was the first theory of punishment and compensation. The 
gradual replacement of the idea of punishment by retaliation and deterrence with measures of 
prevention and security in criminal law on the one hand, and with a system of compensation 
without regard to “fault” in civil law on the other, should be considered an entirely new de- 
velopment in the history of the law, and—with its renouncement of primitive instincts of 
vengeance—should not be hampered by the incorrect assumption that it is a regression. Rather 
such a regression would be involved in a reintroduction of the foreseeability test. 
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substitution took place in continental Europe, where at first the populace looked 
on organized mechanical enterprise as an “enemy’’*4 and where its negligence is 
frequently still irrebuttably presumed in damage suits.* 

But liability for the incidental losses of organized enterprise cannot remain 
unlimited. This does not mean that the limits of liability should be fixed by 
means of the same standards governing liability for the everyday behavior of 
“small people”—by a sort of “‘avoidability test’’ such as might be used in what 
we have termed, in a homely sense, the “back-yard” cases. Because society 
wishes to use enterprise merely as a convenient medium for spreading or social- 
izing the losses caused by enterprise, liability on this basis can be justified only 
for such losses as enterprise is able to spread—that is, for losses which it can 
calculate and insure against.*° Here again the courts find it almost impossible 
or, perhaps, politically inexpedient to speak in frank terms and are compelled to 
resort to the language of common law negligence. Where the hazard is not 
typical of the enterprise in question, the courts deny the existence of “duty,” 
“proximate causation,” “foreseeability” or ‘‘negligence.’’*? Unfortunately in 
such cases the courts use the term “foreseeability” in a sense quite different 
from that which they have in mind in the “‘back-yard”’ cases, and this difference 
of usage has been largely responsible for much of the confusion in our common 
law of negligence. 

If this speculation is sound, we have in effect two types of liability for 
negligence: (1) the older “‘moral’’ negligence liability for hazards which could 
have been foreseen and avoided by the “guilty” tortfeasor, and (2) the relatively 
modern “‘quasi-negligence’’ liability** for hazards which could not be avoided 


but might have been anticipated (‘‘foreseen’’) as typical of the particular ac- 
tivity, and therefore readily distributable by insurance or as an operating cost. 


34 See Ehrenzweig, Die Schuldhaftung im Schadenersatzrecht 40 (1936). The Bavarian 
Oberappellationsgericht said in a much discussed opinion (Seufferts Archiv 14, 208) that “the 
operation of a railroad implies negligence necessarily and inseparably.” Cf. Winfield, The His- 
tory of Negligence in the Law of Torts, 42 L. Q. Rev. 184, 195 (1926): “Early railway trains 
.... were notable neither for speed nor for safety. They killed any object from a minister of 
State to a wandering cow, and this naturally reacted on the law.” 

35 See, e.g., Unger, Handeln auf eigene Gefahr 85 (1904); Sauzet, Revue Critique 1886, at 
608; 2 Planiol, Traité Elémentaire de Droit Civil § 931 (1926). 

3% Where, however, the hazard is virtually unpredictable and incalculable, liability might 
endanger the stability of the enterprise in question; the victim must therefore either bear his 
own loss or receive assistance from public means. 


3? For an attempt to classify and analyse the parallel results of the development of the 
European law of negligence in a “damage,” “causality,” “fault” and “duty” system see 
Ehrenzweig, op. cit. supra note 34. 

3 Liability for “objective” negligence may be considered as the first expression of this idea 
and the “reasonable man” as the first fiction employed in its rationalization. See infra, p. 744. 
The much abused “quasi” terminology has been introduced into this note with some re- 
luctance. Nonetheless, the historical development of a doctrine which has come to use an 
antiquated formula for a new theory of liability seems to justify the choice. 
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Recognition of this “dualism” in the negligence concept should be helpful in 
understanding and interpreting the Palsgraf case and in the treatment of ques- 
tions of foreseeability and causality in negligence cases in general. 


IV 

The decisions dealing with the liability of enterprise occasionally seem in- 
consistent and arbitrary when considered only in light of the foreseeability test 
set forth in the Palsgraf case. But this result is to be expected of a theory which 
applies the same foreseeability or avoidability test to all situations alike, for the 
same abstract test cannot possibly effectuate the different policies underlying 
the two kinds of so-called negligence liability. In the ‘‘quasi-negligence” cases 
the Palsgraf test preserves the antiquated element of moral evaluation (“fault”), 
thus rendering liability too narrow in most cases if literally applied. On the 
other hand, courts desiring to counteract this tendency and to produce social- 
ly desirable results have diluted the negligence doctrines based on moral con- 
cepts. But this diluted doctrine, unless carefully administered, is likely to 
effect too broad an extension of liability in cases involving the negligent be- 
havior of “small people” in the “‘back-yard” cases, which should be disposed of 
only under the “moral” version of the foreseeability test. Indeed, it might even 
effect too broad a liability? in litigation against organized enterprise because of 
its failure to emphasize as the focal point for determining the liability of par- 
ticular enterprises the “typical” nature of the hazard involved or of the harm 
ensuing. 

It is submitted, therefore, that the cases may be reconciled and corrected 
(1) by distinguishing between the “moral negligence-avoidability”’ and the 
“quasi-negligence or calculable risk distribution” cases and (2) by shifting at- 
tention, in determining foreseeability in the latter group of cases, from the 
person (agent or servant) actually causing the harm, to the nature of the enter- 
prise for which that person was acting. This shift of emphasis must be with 
respect not only to the actual circumstances causing the harm but especially 
to the calculable risks which are involved in and, in a general sense, fore- 
seeably associated with the enterprise under consideration. The practical work- 
ing of this suggestion may be illustrated by the analysis of a few cases purport- 
ing to follow the Palsgraf case. This limited choice of illustrations is, of course, 
arbitrary ; but those chosen represent an adequate cross section of the situations 
in which the courts have felt most urgently the need for a new limitation of 
liability. 

In a fairly recent decision of the New York Court of Appeals,‘° purporting to 
follow the Palsgraf case, servants of a land development company working 

39 In Missouri Pacific R. Co. v. Johnson, 198 Ark. 1134, 133 S.W. (2d) 33 (1939), a railroad 
company was held liable for the additional suffering of a tubercular woman from smoke which 
spread to her cottage from a railroad fire negligently caused. For an analysis of similar cases see 
Harper and Harper, Establishing Railroad Liability for Fires, 77 U. of Pa. L. Rev. 629 (1929). 

4° Ehret v. Village of Scarsdale, 269 N.Y. 198, 199 N.E. 56 (1935). 
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under a road crossing encased a gas main at right angles inside its much larger 
sewer pipe. The company was held responsible for damage caused months later 
by entrance of gas into far distant homes through drains connected with the 
sewer. The link connecting the liability and the enterprise was said to have been 
one of the defendant’s workers who had hit the gas main with his pick during 
the encasement operation. Liability was expressly based on the company’s “‘re- 
sponsibility for the negligence of its servants and employees in the performance 
of that work.” According to the foreseeability test as applied by Chief Justice 
Cardozo in the Palsgraf case, therefore, the question should have been whether 
the laborer-wrongdoer could have foreseen the hazard created by his act. But 
either because the court believed this test unrealistic and far-fetched under the 
circumstances or, perhaps, because it assumed a theory similar to that of ‘‘enter- 
prise-quasi-negligence,” Judge Lehman used the following language: “In this 
case it is plain that by the exercise of reasonable vigilance, the defendant might 
have anticipated that gas might leak from a break in the injured gas main at 
the point where it was encased in the pipe drain, and that the escaping gas 
might find its way into a public sewer or a farm drain in the street and from 
there into houses along the street, and endanger life or property in such houses.” 
Here the emphasis is on the general foreknowledge of the company as an enter- 
prise dealing with sewers and gas-mains rather than on the specific “‘negli- 
gence” of the workman in question. Whether or not it was intended, this shift 
of emphasis tends to justify application of the thesis of this note. 

While the servant’s negligence was at least asserted in this case—the record 
reveals the most dubious evidence, if any, in support of it—in other cases 
liability can hardly be explained at all on the basis of the foreseeability or 
“range of apprehension’’ test as ordinarily applied. For instance, in another 
New York case‘ purporting to follow the Palsgraf precedent, a plate glass win- 
dow on the second floor of a big department store quite suddenly fell inward, 
causing a stampede of customers beyond the reach of the glass itself, and in the 
stampede the plaintiff was hurt. The ensuing liability seems justifiable only if 
the foreseeability test is applied to the enterprise as such rather than to uniden- 
tified employees considered (unrealistically) to have been under a “duty”’ to 
discover latent imperfections long concealed by paint. This case and others 
somewhat similar‘ illustrate the growing tendency to extend ‘‘quasi-negligence” 


4 Tbid., at 207 (Italics added). 


# Cf. Van Alstyne v. Rochester Tel. Corp., 163 Misc. 258, 296 N.Y. Supp. 726 (City Ct. 
Rochester 1937). 


43 Stanley v. Woolworth Co., 153 Misc. 665, 275 N.Y. Supp. 805 (S. Ct. 1934). 

44 Cf. Jackson v. Lowenstein & Bros., 136 S.W. (2d) 495 (Tenn. 1940). A rubber mat in 
the defendant’s department store overlapped a riser on one of the stairways. The plaintiff was 
struck and injured by a falling man who had rushed to the aid of his daughter, who, in turn, 
had lost her balance when she stepped on the edge of the mat and had fallen down the stairs 
with her baby. But see Weiner v. May Department Stores Co., 35 F. Supp. 895 (Cal. 1940), 
where recovery was denied to a customer who hurt herself when stepping onto an escalator. 
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liability, originally developed in connection with dangerous mechanical enter- 
prises, to large organized undertakings of all kinds. Aside from business enter- 
prises such as department stores, sports events,‘’ theaters,‘ transportation 
facilities, apartment houses and hotels,‘? which have created special dangers in 
concentrating large crowds of people, modern methods of communication have 
introduced new potentialities of damage to the pecuniary as well as the purely 
personal interests of others. Thus the incorrect transmission of a telegram fre- 
quently causes great harm to the parties immediately concerned as well as to 
third persons. It is unrealistic and inexpedient to predicate the liability of the 
company upon the erring employee’s ability to foresee and avoid the conse- 
quences of his error, particularly since he is not expected or, perhaps, not even 
permitted, to interpret the significance of the message.‘* Consistent judicial 
practice based upon consideration of the general foreseeability of and insurabil- 
ity against errors should rather dictate the extent of liability and thus, indirect- 
ly, the scope of justified reliance by addressees and third persons who may be 
involved. 

Familiarity with personal and property injury cases arising from the use of 
automobiles, where damage is not caused by the “moral” negligence of the 
driver, such as voluntary drunkenness or reckless driving, suggests that the 
predication of liability only upon the operator’s ability to foresee and avoid 
harm is arbitrary. For in hundreds of these cases, particularly in those involv- 
ing technically incorrect reactions, no foresight would have led to prevention of 
the driver’s “‘mistake.’’ Thus one motorist was held liable for the death of a 
woman who, after a minor collision between her car and that of the defendant, 
stepped out of her car, collapsed and broke her skull.4° Two other colliding 
automobilists were held liable for the death of a pedestrian who was hit by a 
stone falling from an archway struck twenty minutes before by one of the cars 
as a consequence of the collision.’° The statement that the operators could 
reasonably have foreseen such consequences of their driving becomes meaning- 
ful only if understood in the sense that everyone knows that automobiling in- 
volves inevitable damage as the result of collisions.s* Consideration of auto- 

4s Gleason v. Hillcrest Golf Course, 148 Misc. 246, 265 N.Y. Supp. 886 (Mun. Ct. N.Y. 
1933); Lamm v. City of Buffalo, 255 App. Div. 599, 233 N.Y. Supp. 516 (1929). 

# Daniels v. Firm Amusement Corp., 158 Misc. 251, 285 N.Y. Supp. 557 (Mun. Ct. N.Y. 
1935) (intoxicated person in theater vomiting on patron’s clothes). 

47 See notes 55 and 56 infra. 

48 But cf. Barrus v. W. U. Tel. Co., 90 Utah 391, 62 P. (2d) 113 (1936). 

49 Comstock v. Wilson, 257 N.Y. 231, 177 N.E. 431 (1931). 

5° In re Guardian Casualty Co., 253 App. Div. 360, 2 N.Y.S. (2d) 232 (1938). 

5* See Report by the Committee to Study Compensation for Automobile Accidents (Co- 
lumbia University Council for Research in the Social Sciences, 1932). We find a significant re- 
mark as to the probable development in Young B. Smith, Compensation for Automobile Acci- 


dents: A Symposium, 32 Col. L. Rev. 785, 786 (1932): “In many respects the report reminds one 
of the report of the Wainwright Commission in 1910 which led to the adoption in New York of 
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mobile injury cases from the approach advocated in this note would prevent the 
frequent denial of recovery for damage arising from typical highway hazards 
such as the projection of a brick or stone at a pedestrian by a passing truck or 
the harm through vicissitudes of traffic to the occupants of a car being driven in 
a line behind the colliding vehicle.5* Certainly some progress might be achieved 
in settling the question whether automobile drivers are liable for damage occa- 
sioned through shock suffered by onlookers, not themselves in the path of 
danger, who nevertheless see the gruesome consequences of collisions and run- 
ning-down accidents. Opposite conclusions in such a situation were reached by 
two courts, both of which cited the Palsgraf case.54 

There is some reason to believe that our courts may reshape the common law 
in order to provide compensation for damage arising from another typical 
source of recurring hazards—large apartment houses and tenements owned by 
corporate landlords. For some decades the spread of “‘absentee ownership” and 
the concentration of great numbers of inhabitants under one roof has threatened 
to deprive society of the protection formerly accompanying the personal super- 
vision and interest of the individual landlord in his relatively small buildings. 
Though still hesitating to take a definite stand on this issue, the New York 
courts seem to have held the owners of large dwelling houses*s and hotels® liable 
for instances of typical damage caused by their “enterprise.” In line with the 


a workmen’s compensation act. The striking similarities with respect to the natures of the 
problems, the inadequacies of existing laws, the social results thereby produced, and the solu- 
tions proposed, cause one to wonder whether this report, as did that of the Wainwright Com- 
mission, foreshadows an impending development in the law looking towards a more scientific 
distribution of inevitable risks which are incident to an important and necessary activity in 
modern society.” Compulsory insurance or a state-created compensation fund supplied by 
taxation on those who take part in any particular risk-creating activity may be the devices of 
the future. See Radin, The Law and Mr. Smith 251 (1938); Radin, Law as Logic and Experi- 
ence 72 (1940). 
8? Demjanik v. Kultau, 242 App. Div. 255, 274 N.Y. Supp. 387 (1934). 


53 Farr v. Wright, 248 App. Div. 48, 289 N.Y. Supp. 548 (1936). See also dissent in Kennedy 
v. Scott Transportation Co., Inc., 60 F. (2d) 717, 718 (C.C.A. 2d 1932). 

84 Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 (1935); Frazee v. Western Dairy 
Products, 182 Wash. 578, 47 P. (2d) 1037 (1935). Cf. Owens v. Liverpool Corp., [1939] 1 
K.B. 394, where recovery was granted to a plaintiff who had suffered a mental shock from 
watching his cousin’s coffin overturned in a collision between the hearse and a tramcar negli- 
gently operated by the defendant’s servant. For more cases on this subject see Seitz, Duty and 
Foreseeability Factors in Fright Cases, 23 Marq. L. Rev. 103 (1939). 


ss Coughlin v. Jones, 162 Misc. 843, 295 N.Y. Supp. 681 (City Ct. N.Y. 1937) (infant play- 
ing in rear yard fell into unattached iron grating); Rangel v. 215 Manhattan Ave. Corp., 9 
N.Y.S. (2d) 916 (City Ct. N.Y. 1939) (tenant hurt when attempting to open defective win- 
dow). Cf. Polemenakos v. Cohn, 234 App. Div. 563, 256 N.Y. Supp. 5 (1932) (maintenance of 
pit above cellar window); Miller v. El Mirasol, Inc., 163 Misc. 346, 297 N.Y. Supp. 380 (City 
Ct. N.Y. 1937) (playing child fell through cellar window). 

56 Schubart v. Hotel Astor, Inc., 168 Misc. 431, 5 N.Y.S. (2d) 203 (S. Ct. 1938); cf. dissent 
in Pennock v. Newhouse Realty Co., 97 Utah 408, 420, 93 P. (2d) 482, 487 (1939). 
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increasing awareness of governments of their responsibilities to individual citi- 
zens, the time may not be far distant when courts will openly regard organized 
corporate enterprise of all kinds as a sufficiently distinctive factor upon which 
to erect a virtual presumption of liability for harm arising from typical and 
calculable hazards.’ Even now in certain groups of situations they imply the 
inadequacy of the negligence terminology for achieving a satisfactory distribu- 
tion of loss. Do judges and jurors any longer seriously ask themselves whether 
or not particular hazards could have been foreseen and avoided by railroad 
engineers, by automobile operators, by factory hands or construction workers, 
or by janitors of great housing enterprises, before holding their principals liable 
for damage done to innocent third persons? 

Yet we still frequently find decisions which relieve corporate enterprises from 
liability for obviously typical harm by using these inadequate and antiquated 
formulations of the underlying principles of liability. Such an undesirable result 
is illustrated by a decision’* which has been described*® as the forerunner of the 
Palsgraf case. The plaintiff’s deceased, riding on a pass in the engine cab of one 
of defendant’s trains, was killed in a head-on collision caused by the negligence 
of the engineer on the other train; the court denied recovery, saying that the 
negligent engineer could not have anticipated the presence of the deceased. But 
if anticipation were conceded, it obviously could not have affected the engineer’s 
standard of conduct and thus have prevented the accident. Hence the ration- 
alization based on negligence as a concept of relationship seems most unrealistic 
indeed. In another line of decisions reliance on the Palsgraf case seems to have 
prolonged an obsolete anti-social policy of defeating personal injury claims by 
employees against their employers.” 

Perhaps because of the tendency of the courts to continue to think in terms of 
concepts and doctrines instead of openly in terms of distribution of losses, it is 
at present impossible to determine what they consider calculable “enterprise” 
hazards in many situations. For instance, how should courts administer losses 
occasioned by publications in newspapers,” or what should a court do concern- 
ing the claim of one who has depended upon the bond of a surety company 
which had been executed in blank by the proper company officials and had then 
been left where casual strangers, who “‘sold”’ it to the plaintiff, could and did 
easily steal it? What of the inevitably recurrent losses arising from the main- 

57 Cf. Bernstein v. W. U. Tel. Co., 174 Misc. 74, 18 N.Y.S. (2d) 856 (City Ct. N.Y. 1940). 

58 Garland v. Boston & M. R., 76 N.H. 556, 86 Atl. 141 (1913). 

i. 59 - opinion of L. Hand, J., in Sinram v. Pennsylvania R. Co., 61 F. (2d) 767, 770 (C.C.A. 
2d 1932). 

6 Storm v. New York Tel. Co., 270 N.Y. 103, 200 N.E. 659 (1936); Van Leet v. Kilmer, 252 
N.Y. 454, 169 N.E. 644 (1930); Van Buren v. Richmondville, 253 App. Div. 484, 3 N.Y.S. (2d) 
128 (1939); Chicago, B. & Q. R. Co. v. Murray, 40 Wyo. 324, 277 Pac. 703 (1929); Karr v. 
Chicago, R.1.& P. R. Co., 341 Mo. 536, 108 S.W. (2d) 44 (1937). 

6 See Curry v. Journal Pub. Co., 41 N.M. 318, 68 P. (2d) 168 (1937). 

® Benenson v. Nat’l Surety Co., 260 N.Y. 299, 183 N.E. 505 (1932). 
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tenance of ball parks and golf courses?®* Should not ordinary hazards of these 
enterprises justify the imposition of ‘“‘quasi-negligence” liability? Constantly 
repetitive types of litigated fact situations arising out of such organized enter- 
prises as municipal, county and state government undertakings to maintain 
sidewalks, roads and highways® as well as other public services clearly call for 
the administration of losses through this “quasi-negligence’’ approach. And cer- 
tainly the loose language now employed by the courts and writers should be 
avoided in legislation dealing with the liability of enterprise as such. For in- 
stance, it is hard to believe that the inclusion of foreseeability terminology in 
the section of the Draft for a Uniform Sales Act, 1940, dealing with the regula- 
tion of manufacturer’s liability®s will contribute in any way to a clarification of 
the economic and social issues there involved.” On the other hand, an important 
step in the right direction seems to have been taken by Section 14 of the Uni- 
form Trusts Act®’ which distinguishes enterprise liability from liability for 
“personal fault” and treats the former like liability “without fault.” It is high 
time for our courts and our legislatures to adopt a realistic point of view toward 
the liability of enterprise for the organized undertakings upon which our popu- 
lace is almost completely dependent, and so far as possible in keeping with the 
growth of the common law to introduce standards of risk and loss shifting more 
63 Note 45 supra. 


64 May a city be held liable for injuries caused by defects in the maintenance of its streets? 
The courts, referring to the Palsgraf case, have denied liability where a guest in an automobile 
was injured when the car collided in a fog with stones negligently placed in a public drive- 
way (Birckhead v. Mayor and City Council of Baltimore, 174 Md. 32, 197 Atl. 615 (1938)), 
and where, because a street was not sufficiently well marked, an automobile driver lost his 
way and ran into a body of water (Thompson v. Houma, 76 F. (2d) 793 (C.C.A. sth 1935)). 
But cf. O’Neill v. Port Jervis, 253 N.Y. 423, 171 N.E. 694 (1930), allowing recovery where a 
child, while being conducted around an obstruction on the sidewalk, was struck by an auto- 
mobile. 


6s Section 28(1) provides: ‘Where it can reasonably be foreseen that goods, if defective 
. ... Will in the ordinary use thereof cause danger to person or property, the manufacturer 
thereof . . . . assumes responsibility to any legitimate user thereof 


% The Comment on § 28(1) attempts to reconcile the two theories upon which the present 
manufacturers’ liability is based, i.e., the warranty theory (1 U.L.A. §§ 15-16; Llewellyn, 
On Warranty of Quality and Society, 36 Col. L. Rev. 699, 701, 723, 732 (1936)) and the negli- 
gence theory (MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916); Manufac- 
turers’ Liability—MacPherson v. Buick Comes of Age, 4 Univ. Chi. L. Rev. 461 (1937); Rest., 
Torts § 395 (1934)). It is difficult to see how the draft expects to achieve its aim of meeting 
economic necessities by introducing the novel concept of “assumption of responsibility” while 
maintaining the requirement of foreseeability, the very substance of the law of negligence. As 
to related problems in the law of the “repairman’s” liability see 8 Univ. Chi. L. Rev. 162 
(1940). 

% This act was drafted by Professor Bogert, approved by the National Conference of Com- 
missioners on Uniform State Laws, and adopted in Louisiana, North Carolina, and Nevada. 
See 3 Bogert, Trusts and Trustees § 734 (1935). 


68 Such liability is assumed in sections 13 and 14 of the act where “the tort was a common 
incident of the kind of business activity in which the trustee... . was properly engaged.” 





NOTES 743 


closely related to the demands of a well-ordered society than are those developed 
at early common law.” -. 

Casum sentit dominus, let the loss remain where it falls, is a maxim, the sig- 
nificance of which lies chiefly in its exceptions. But to conclude that these ex- 
ceptions are apparent in the common law principles of negligence is to leave 
them shrouded in doubt. They might, therefore, with profit be realistically re- 
stated, if only to indicate the direction of developing policies of loss distribution 
for inadvertently caused harm. 

1. Cases of harm arising from activities which inevitably create risks to other 
members of the community, no matter how carefully they are conducted, clearly 
require exceptional treatment. Any such activity which is socially undesirable 
should be prevented by punitive sanctions and, being ‘‘morally negligent,’’ by 
the imposition of liability for all damage it occasions. But if such activities are 
socially valuable and therefore encouraged and subsidized or at least tolerated 
in spite of their risky character, society will exonerate them from the imputation 
of “moral” negligence. Liability will be imposed upon them merely to effect a 
just distribution of loss among those who benefit from the activity. If the courts 
propose to rationalize this liability under established negligence concepts, they 
will have to abandon the traditional emphasis placed on the negligence vel non 
of the servant as the only available source of liability and look to the “‘quasi- 
negligence’ of the activity or enterprise as such in terms of its foreseeable risks 
and generally calculable potentialities of harm. Where both the injuring and the 


injured parties are enterprises and even though the hazard is a typical one, it is 
arguable that liability should be imposed only on the basis of ‘‘moral” neg- 
ligence inasmuch as distribution of the loss will be effected, whichever enterprise 
bears it.7° 

2. In other situations, liability must be referred to the personal negligence or 
carelessness of individuals in the traditional sense: where harm ensues from 


6 But future legislation based on a consistent system of liability might have to consider the 
realization of some “principle of the smallest harm” which would distribute the loss in cases 
of innocent causation also with regard to the respective wealth of the parties. 

An application of this principle to the liability of insane persons and children is contained in 
the Austrian Civil Code § 1310. See also German Civil Code § 829: “A person who is.... 
not responsible for any damage caused by him, shall, nevertheless, where compensation cannot 
be obtained from a third party charged with the duty of supervision, make compensation for 
damage in so far as according to the circumstances; e.g., according to the relative positions of 
the parties, equity requires compensation, and he is not deprived of the means which he needs 
for his own maintenance suitable to his station in life . . . . and for the fulfilment of his statu- 
tory duties to furnish maintenance to others.” Translated, Rheinstein, The Law of Torts, 
Cases and Materials from Common Law and Civil Law Countries 9 (1940). Fora survey of pre- 
war European legislative experiments see Ehrenzweig, Zur Erneuerung des Schadenersatz- 
rechtes (1937). 

2 See, e.g., Austrian Act Regulating the Liability for Damages Caused by Motor Vehicles 
(908) § 3, according to which the ordinary rules of absolute liability do not apply to mutual 
claims of parties under the act. 
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some hazard not generally foreseeable as a risk of the activity or enterprise in 
question; or where it is caused by individuals pursuing some everyday “‘back- 
yard”’ activity or by some small enterprise with which no particularly foresee- 
able risk or generally calculable inevitable potentialities of harm to others are 
associated. 

When individuals or even small enterprises cause harm through intentionally 
wrongful conduct or through “‘moral”’ negligence, such as drunken driving or the 
deliberate disregard of the accepted methods of doing certain things, they will 
be expected to compensate for the resulting damage. In such cases no economic 
consideration can outweigh the legitimate desire of society to retaliate and de- 
ter. But in the absence of such “fault,” education and reform of potential 
“‘wrongdoers” might better be left to the criminal side of our law and precedence 
be given to considerations of social expediency. A policy allowing recovery by 
one party against another in such cases is apparently based on the ‘alse assump- 
tion that it is more just to place the loss on the innocent “harmdoer” rather than 
on the innocent injured person, a paradoxical choice” which somehow implies 
that as between innocent parties it is more innocent to receive than to give 
harm. Liability for subjectively unforeseeable and unavoidable harm can be 
rationalized in terms of negligence only by that fiction of foreseeability and 
avoidability which we call the “objective” standard” of negligence, according to 
which the defendant is judged in light of the conduct of the reasonable and 
prudent man. This “objective” negligence was designed to become the first 
“enterprise” liability independent from purely moral reprehensibility. Alone, 
such liability can cover the whole ever-increasing field of enterprise liability only 
by diluting its conceptual elements to the extent of destroying its very meaning. 
But if, as is here suggested, such liability is supplemented by a kind of enter- 
prise or “‘quasi-negligence” liability, then answerability in damages for so-called 
“objective” negligence in “back-yard”’ cases is susceptible of the necessary re- 
striction, in fact as well as in theory, to those consequences which a reasonable 
and prudent man could have foreseen and avoided.’’ Confining liability in these 
cases to foreseeable consequences or to the consequences of foreseeable hazards 
amounts, it is true, to the denial of full recovery; but such splitting of the loss 
seems more than justified in view of the subjective innocence of the “‘harm-doer.” 

It is, perhaps, implicit throughout this note that two essentially different 


7 Cf. Gierke, Der Entwurf und das deutsche Recht 167, who called this principle “paradox 
but correct.” The medieval concept of guilty animals as well as the “faits des choses in- 
animées” of the French law involves the same primitive psychological attitude. 

7% See Seavey, Negligence—Subjective or Objective?, 41 Harv. L. Rev. 1 (1927); Harper, 
Torts 160 (1933). 

73 The imposition of such a restriction would lend support to Professor Gregory’s proposed 
legislative reform as to contribution among joint tortfeasors against the attack that it is help- 
ing to preserve an antiquated system of liability for fault. Gregory, Contribution among Joint 
Tortfeasors: A Defense, 54 Harv. L. Rev. 1170 (1941); James, Contribution among Joint 
Tortfeasors: A Pragmatic Criticism, 54 Harv. L. Rev. 1156 (1941). 
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fundamental notions determine present day civil liability in tort: (1) the re- 
taliatory and educational sanction retained in the private law as a hang-over 
from its criminal law origin, and (2) compensation according to principles of 
economic distribution of loss. Since these two principles are realized within the 
one system of common law liability for negligence, the equivocal use of its con- 
cepts was inevitable. Thus the unconsciously interchangeable use of the term 
“foreseeability”’ in two entirely different senses, i.e., foreseeability by the wrong- 
doer of avoidable harm and foreseeability by an enterprise of unavoidable harm, 
has led in the administration of so-called negligence litigation to a confusion 
between two competing policies of liability for inadvertently caused damage. 
Recognition of this fact by our courts and legislatures should do much toward 
clarifying our so-called law of negligence and should obviate most of the con- 
fusion of thought revealed in learned disquisitions on ‘‘proximate cause” or on 
the extension and restriction of liability for inadvertently caused harm. 

The administration of our common law negligence has become so arbitrary in 
spots that it repeatedly provokes the suggestion that a good deal of so-called 
negligence litigation be removed from the common law courts and be handled 
under appropriately drafted legislation by commissions acting without juries. 
Although this may be the best ultimate solution, the courts seem capable of 
achieving almost equally desirable results by openly recognizing the social 
needs and tendencies, as well as by consciously adopting the means of achieving 
and furthering them, set forth in this note. 

With alterations along the lines suggested, the foreseeability test of the 


Palsgraf case may remain generally useful and Chief Justice Cardozo’s opinion 
may attain the position of creative importance which it has never yet firmly 
achieved. Thus, perhaps, the “riddle of the Palsgraf case’’ can be solved without 
acceding to Professor Cowan’s “‘motion to bury it.’ 


COLLECTIVE BARGAINING BY RETAILERS 
UNDER THE FAIR TRADE ACTS 


The Miller-Tydings amendment’ to the Sherman Act? provides that nothing 
in the act “shall render illegal, contracts or agreements prescribing minimum 
prices for the resale of a commodity which bears the trade mark, brand, or name 
of the producer or distributor of such commodity and which is in free and open 
competition with commodities of the same general class produced or distributed 
by others, when contracts or agreements of that description are lawful as applied 
to intrastate transactions .... in any state... . in which the commodity is to 


7 Cowan, op. cit. supra note 3, at 67. 
* 50 Stat. 693 (1937), 15 U.S.C.A. § 1 (Supp. 1940). 
2 26 Stat. 209 (1890), 15 U.S.C.A. § 1 (Supp. 1940). 
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be transported for such resale . . . . ;3 Provided further, that the preceding pro- 
viso shall not make lawful any contract or agreement, providing for the estab- 
lishment or maintenance of minimum resale prices on any commodity herein 
involved, between manufacturers, ....or between wholesalers, ....or be- 
tween retailers ” This amendment, passed in 1937, supplemented state so- 
called fair trade laws‘ authorizing ‘‘vertical’’ resale price agreements as to com- 
modities in intrastate commerce.’ The state acts provide that the price estab- 
lished in a fair trade contract is binding upon all vendors who have notice of the 
agreement.® 

The amendment, in the words of its sponsor, Senator Tydings, was designed 
“to put into effect a federal sanction of loss leader [sic] as being inherently dis- 
honest and being conducive to monopoly in the long run.’’? The pressure for the 
legislation originated from drug, cosmetic and liquor merchants who were, how- 
ever, anxious not only to end loss-leader sales but also to eliminate all price 
competition on advertised brands and to insure a fixed margin of profit on sales.® 
The chain stores apparently supported the amendment, as a means both of 
preventing ‘‘cut-throat”’ competition among their ranks and of eliminating com- 
petition from independents who were dispensing fast selling merchandise at low 
prices made possible by minimizing overhead expenses.? But the chains were 
aware that fair trade legislation would not prohibit them from raiding the inde- 
pendent merchants by cutting prices on their well-established private brands.” 

Led by the powerful National Association of Retail Druggists, these mer- 
chants, prior to the adoption of the Miller-Tydings amendment, had secured 


the passage of resale price maintenance legislation in sixteen states, and, what is 
more, in the populous states of New York, New Jersey, Pennsylvania, and IIli- 


3 Resale price restrictions had been held illegal under the Sherman Act prior to this amend- 
ment. Dr. Miles Medical Co. v. Park & Sons Co., 220 U.S. 373 (1911); cf. Bobbs-Merrill Co. v. 
Straus, 210 U.S. 339 (1908). 


‘For general discussions, consult Grether, Price Control under Fair Trade Legislation 
(1939); Shulman, The Fair Trade Acts and the Law of Restrictive Agreements Affecting 
Chattels, 49 Yale L. J. 607 (1940); Resale Price Maintenance under State Statute, 45 Yale 
L. J. 672 (1936). 

5 The constitutionality of the fair trade acts was sustained by the Supreme Court on the 
ground that they protected the manufacturer’s interest in his brand name. Old Dearborn 
Distributing Co. v. Seagram-Distillers Co., 299 U.S. 183 (1936). But retailers, not manu- 
facturers, have been the chief proponents of this legislation. Thus, the producer of Kraft 
cheese stated that it would establish fair trade minimums on its prices in California but allow 
the enforcement problems to be handled by retail grocery associations. Fair Trade Tests, 
Business Week, at 39, 40 (Nov. 9, 1940). 

* For a typical statute, see Ill. Rev. Stat. (i939) c. 1214, § 188. 


7 Hearings of a subcommittee of the Senate Committee on the Judiciary on S. 100, 75th 
Cong. rst Sess., at 33 (1937). 
§ Grether, op. cit. supra note 4, at 9. * Grether, op. cit. supra note 4, at 248. 


t° Final Report and Recommendations of the TNEC, S. Doc. 35, 77th Cong. 1st Sess., at 
235 (1941). 
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nois they secured the passage of these bills without even a hearing." By 1939 
the retailers had procured the adoption of fair trade acts in forty-four states.” 
The Anti-trust Division of the Department of Justice's and the Temporary 
National Economic Committee" have urged the repeal of the Miller-Tydings 
amendment. They contend that associations of retailers are using the fair trade 
laws not only to end loss leader selling but also to coerce manufacturers to grant 
larger markups on their products." Under the threat that retailers will cease 
pushing the manufacturer’s product, these associations have attempted to in- 
sure all dealers, including the inefficient, at least a reasonable profit. In New 
York, for example, retail liquor dealers, acting through their powerful trade 
association, managed to secure a forty per cent markup on whiskeys.” 

In response to these charges of price fixing, coercion, and boycott, the Na- 
tional Association of Retail Druggists answers that since the passage of fair 
trade laws, prices on fifty leading price-maintained items have declined one per 
cent;'? that the average markup under resale price contracts is less than that 
necessary to cover the expenses of the most efficient firm; and that the fair trade 
laws have rescued the independent merchant."* 

The adequacy of the retailers’ defense, however, is not to be determined by 
its accuracy, but rather by ascertaining whether Congress through the Miller- 
Tydings amendment made lawful the coercive activities of organizations of re- 
tailers. The amendment itself permits vertical resale price agreements only; 
that horizontal agreements among retailers fixing resale prices are left subject 
to the prohibitions of the Sherman Act is made explicit by the second proviso 


*t Hearings of a subcommittee of the Senate Committee on the Judiciary on S. 100, 75th 
Cong. rst Sess., at 12 (1937). The Nat’l Ass’n of Retail Druggists does not claim that hearings 
were held in more than twenty-six of the forty-four states which have passed fair trade acts. 
Nat’l Ass’n of Retail Druggists, State Fair Trade Laws and the Fair Trade Enabling Act, 
Hearings of the Temporary Nat’l Economic Committee, Part 31-A, at 18,155 (1941). 

2 The exceptions are Delaware, Missouri, Texas and Vermont. 

‘3 Final Report and Recommendations of the TNEC, op. cit. supra note 10, at 121. 

4 Final Report and Recommendations of the TNEC, op. cit. supra note 10, at 33. 


*S For an example, see Rayess v. Lane Drug Co., 3 C.C.H. Trade Reg. Serv. (8th ed.) 
{ 25,602 (Ohio App. 1940) (what appears to be a retail trade association prevailed upon all the 
Ohio cigarette jobbers to raise the retail price one cent when the federal tax was increased one- 
half cent on July 1, 1940). 

*6 But the high prices and low volume led to a large scale price war which the manufacturers 
were reluctant to stop. Applegate, Collapse of Liquor Price Fixing in New York May Improve 
Distillers’ Positions, 56 Annalist 430 (Oct. 3, 1940). 

"7 Nat'l Ass’n of Retail Druggists, Fair Trade Laws and the Fair Trade Enabling Act, 
op. cit. supra note 11, at 18,148. But the accuracy of the survey made by the association has 
been challenged because three of the non-fair trade areas were omitted, reports from large 
distributors were incomplete, and all factors affecting prices were not considered. Is Fair Trade 
Fair?, Business Week, at 42 (July 20, 1940). 

8 Nat’l Ass’n of Retail Druggists, Fair Trade Laws and the Fair Trade Enabling Act, op. 
cit. supra note 11, at 18,143. 





748 THE UNIVERSITY OF CHICAGO LAW REVIEW 


to the amendment. The type of collective bargaining in which retailers are now 
engaging results in vertical resale price contracts, but the bargaining process it- 
self is effectuated by the horizontal agreements of the associated retailers. The 
legality of these agreements is not determinable from the provisions of the 
amendment; the question remains subject to the original provisions of the 
Sherman Act, which, as interpreted, make the legality of combinations depend 
on the reasonableness of the restraints they impose.’® It is possible that the 
major shift in policy effected by the enactment of the Miller-Tydings amend- 
ment will lead to different conclusions as to the reasonableness of the collective 
bargaining process than might have been reached when the objective of that 
process, vertical resale price agreements, was itself illegal.*° Collective bargain- 
ing may now be lawful, even though it may restrain the trade of the manu- 
facturer by raising retail prices and thus cutting volume.” Examination into 
this question calls, first, for an inquiry into the attitudes manifest in Congress 
concerning the collective bargaining process and, second, for an analysis and 
appraisal of the effects of the various types of pressures which the associated 
retailers have been employing. 

The Congressional hearings do not reveal clearly whether the purpose of the 
amendment was such that coercion of manufacturers should now be deemed 
reasonable. In 1936 Senator Tydings, testifying before a subcommittee of the 
Senate Committee on the Judiciary regarding a bill substantially similar to that 
which later became law, said: ‘‘All it [the bill] does is to provide that the manu- 
facturer and the retailer may enter into agreements that the retailer shall not 
sell at less than cost and make it up on something else 22 In 1937 when 
hearings were again held by the same subcommittee, Representative Cellers 
testified that the state acts were being used to coerce manufacturers: “.... they 
[trade journals] publish what are known as ‘A’ manufacturers, who are fair; and 
the implication is quite strong that the others are not fair they that are 
not fair are boycotted, and beyond question there is ample proof of it as to those 
particular manufacturers who are not willing to jack up prices ”” Senator 
Austin avoided answering the charge by replying that the bill “‘permits govern- 
ment of local affairs by States.” When a representative of the Mail Order 
Association of America addressed Senator Tydings: “But, Senator Tydings, I 
don’t want you to feel that I think you had any idea these price-fixing or 
coercive plans were involved in this bill,’ the sponsor merely replied, ‘““You 


9 Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911). 


2° Dr. Miles Medical Co. v. Park & Sons Co., 220 U.S. 373 (1911); cf. Bobbs-Merrill Co. v. 
Straus, 210 U.S. 339 (1918). 


21 Cf. Eastern States Lumber Dealers’ Ass’n v. United States, 234 U.S. 600 (1914). 


2 Hearings of a subcommittee of the Senate Committee on the Judiciary on S. 3822, 74th 
Cong. 2nd Sess., at 22 (1936). 


23 Hearings of a subcommittee of the Senate Committee on the Judiciary on S. 100, 75th 
Cong. 1st Sess., at 9 (1937). 
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are entitled to your opinion.’’*4 On several other occasions the senator passed 
up opportunities to deny that the bill would permit coercion of manufacturers.’ 

The debate in the Senate likewise is indecisive. The bill was appended as a 
rider to a District of Columbia appropriations bill, and Senator Tydings then 
added the proviso prohibiting horizontal resale price arrangements. He added, 
however, that “In my judgment . . . . the amendment is unnecessary because 
the provision . . . . allows none of the things which the amendment specifically 
eliminates 2 After an uninformative debate on the proviso, during which 
Senator Vandenburg remarked that “‘. . . . it is perfectly obvious that not 5 per 
cent of the membership of the Senate will know anything whatever about the 
amendment when the Senate votes upon it,”’7 the measure was passed.”* 

The wording and legislative history of the amendment not being decisive as to 
the legality of the coercive practices of retailers acting in common, three possible 
views of the amendment may be suggested. The first is that the amendment 
permits retailers acting in common to coerce the manufacturer to set the resale 
price they desire. In support of this view it may be argued that since the amend- 
ment authorizes vertical resale price agreements, the actions of the retailers 
may be considered reasonable as being one stage in working out the agree- 
ments. That collective bargaining by manufacturers and retailers for minimum 
price arrangements is a reasonable restraint is indicated by the fact that the 
legislation was designed to benefit both retailers and manufacturers. That it is 
in addition reasonable for retailers to be represented in this process by strong 
associations may be inferred from the fact that the associations had sponsored 
the amendment, and that the individual retailer is usually unable to participate 
on equal terms with the manufacturer in the bargaining process. Since the legisla- 
tors were aware of the coercive tactics being employed by the associations and 
did not specifically prohibit such activity,?® there is additional ground for con- 
sidering the conduct to be reasonable. 


24 Hearings of a subcommittee of the Senate Committee on the Judiciary on S. 100, 75th 
Cong. 1st Sess., at 23 (1937). 


2s E.g., Hearings of the Senate Committee on the District of Columbia on H.R. 3838, 76th 
Cong. 1st Sess., at 7, 21 (1939). ‘ ; 


% 81 Cong. Rec. 7487 (1937). 27 81 Cong. Rec. 7492 (1937). 


#8 81 Cong. Rec. 7497 (1937). The President, after decrying the fact that the bill had been 
added as a rider at a time when the district was in urgent need of funds, stated that he hoped it 
would not boost prices to consumers as much as some of his advisers feared. N.Y. Times, col. 
I, p. 26 (Aug. 19, 1937). 


29 At the hearings held by the subcommittee of the Senate Committee on the Judiciary in 
1937, @ witness related how the druggists’ associations had organized an “under the counter” 
boycott of Pepsodent toothpaste when the maker of that product canceled its fair trade con- 
tracts in California. Pepsodent’s sales fell off so alarmingly that it was forced to capitulate and 
later contributed $25,000 to a war chest to further resale price maintenance legislation. Hear- 
ings of a subcommittee of the Senate Committee on the Judiciary on S. 100, 75th Cong. 1st 
Sess., at 21 (1937). 
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Under this view retailers may legally decide upon the resale price and force 
the manufacturer to adopt their proposal. Only if the manufacturer does not 
succumb to the pressure after the retailers have agreed upon a price among 
themselves would the retailers be subject to prosecution for violation of the 
anti-trust laws. Once the manufacturer accedes to the demands of the retailers, 
the horizontal agreement among the retailers is supplanted by a vertical ar- 
rangement that is permitted by the amendment. 

Despite the merit of simplicity, this view does not seem desirable. Where 
retailers agree to a resale price and force the manufacturer to adopt it, the 
manufacturer is only the voice of the retailers. Such an agreement seems to be 
horizontal and thus expressly not legalized by the amendment. Further, tam- 
pering with prices, declared illegal in United States v. Trenton Potteries Co.3° and 
United States v. Socony-V acuum Oil Co., Inc.,3* does not seem to be made reason- 
able by legislation designed to eliminate loss-leader sales. So to hold would at- 
tach far greater significance to the amendment than probably had been antici- 
pated. The realization of this fact gives rise to the second view of what retailers 
may legally do under the amendment: they may put pressure on the manu- 
facturer to give them a larger margin of gross profit on the item, but they may 
not dictate the exact markup or the resale price. In practice the retailers usually 
do not demand a specific resale price, but rather a higher margin of profit, 
whether it be realized through a higher resale price or a lower invoice price. To 
coerce the manufacturer into granting better terms may be deemed reasonable, 
for an “oppressive” fair trade contract may be sufficient cause for remedial 
action by the retail group. Such coercion is somewhat remote from the price 
fixing and price tampering that has been ruled unlawful. On the other hand, 
demands for a specific markup ora certain resale price are more like illegal price 
tampering activities. Since in most cases the manufacturer accedes to a demand 
for a specific markup by raising the resale price, it may be possible to overlook 
the language in which the demands are couched and to consider them as an 
attempt to fix a certain price. It must be admitted, however, that it is difficult 
to distinguish between pressure for “‘a better deal” and pressure for a particular 
markup in price. After securing better terms, the retailers could continue their 
coercion until they obtained the price or markup they originally desired but did 
not expressly request. 

A difficulty with this, the second view, is that as soon as one retail association 
is indicted under the Sherman Act for conspiring to set price or tamper with price 
through a horizontal agreement, all of the associations will be more careful in 
phrasing their demands to manufacturers. The pressure on the manufacturer 
will still be effective but the horizontal agreement will then be unpunishable. 


3° 273 U.S. 392 (1927). 
31 310 U.S. 150 (1940). 
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Furthermore, both of the views already presented ignore the fact that the Mil- 
ler-Tydings amendment was supposed to be merely loss-leader legislation. The 
amendment, being an amendment to existing law, should be construed strictly 
and thus as legalizing only those coercive activities of retail associations de- 
signed to prevent loss-leader sales. This, the third view, means that retailers 
may reasonably place pressure on a manufacturer to set some resale price for 
his product, since loss-leader legislation was partly, if not mainly, for the benefit 
of retailers. But the amendment does not make it reasonable for retailers to 
combine and employ the fair trade acts as a lever in coercing manufacturers to 
set a price which the retailers demand or to allow higher profit margins on goods 
that are already sold under fair trade agreements.* 

Adoption of this view of the Miller-Tydings amendment would secure to 
manufacturers and retailers the benefits of loss-leader legislation, while retard- 
ing the operation of some of the forces that have resulted in price rigging and 
other monopolistic practices. If Congress wishes to legitimatize the coercive ac- 
tivities of retail associations, it is free to do so. In view of the fact that Congres- 
sional discussion on the Miller-Tydings amendment indicates that most of the 
legislators had not considered whether this additional inroad on traditional 
anti-trust policy should be made, the courts should hesitate to construe the 
amendment as making the coercion reasonable and thus accomplishing this 
result indirectly. 

If a particular activity of a retail group in obtaining a resale price is unlawful, 
is the resale price agreement itself unenforceable? On the one hand it may be 
argued that the privilege of fixing resale prices is designed in part to benefit the 
manufacturer; to refuse to uphold the price because of illegal coercion by retailers 
unreasonably denies to the manufacturer his privilege. If the manufacturer de- 
sires to terminate the resale arrangement, there is no legal bar to his doing so. 
Until that time the agreement should be enforced. Further, the amendment 
purports to legalize resale agreements which are vertical in nature, and it makes 
no exception for those involving coercion. On the other hand, it may be urged 
that the illegal coercive or horizontal element taints the otherwise lawful part 
of the resale-price arrangement. To argue that the manufacturer should be pro- 
tected in the enjoyment of his privilege is unrealistic, since even if the retail 
association is proceeded against, the manufacturer will hesitate to terminate the 
arrangement for fear of reprisals by the retailers. In the interest of the consumer, 


# Another possible view is that group coercion of any sort upon manufacturers is unreason- 
able. The amendment, being an exception to the Sherman Act, is to be construed strictly. 
Such activity probably would have been bad under the Sherman Act even if resale price 
maintenance contracts had been held lawful. Since the debates fail to indicate clearly that 
some concerted activity is to be allowed, it may be argued that collective bargaining by 
retailers is still illegal. This position offers the consumer and the manufacturer maximum pro- 
tection. To permit any form of coercion is to open the way for coercion designed to achieve 
monopoly prices. 
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it would perhaps be best to strike down the resale-arrangement and permit the 
manufacturer to decide anew whether he will enter into fair trade contracts. 

If the courts do not adopt a view of the Miller-Tydings amendment which 
will permit terminating some of the alleged abuses, the words of Senator 
Tydings, spoken at a hearing in 1939 before a subcommittee of the Senate Com- 
mittee on the District of Columbia, should be recalled. “I think that retail trade 
is on trial when they get the right to make these contracts, and if they are 
wise they will not abuse the privilege of making contracts, but if they do abuse 
them there is no doubt in the world in the course of time acts [sic] will have to be 
modified or different safeguards and restrictions thrown around.’’33 


33 Hearings of the Senate Committee on the District of Columbia on H.R. 3838, 76th Cong. 
1st Sess., at 15 (1939). 
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Agency—Independent Contractor—Salesman Not Employee under Workmen’s 
Compensation Act—[{Utah].—A salesman representing the plaintiff company and an- 
other company with a complementary line of goods was killed while returning from a 
sales trip. Under the terms of his relationship with the plaintiff company he “{1] was 
not specifically limited as to territory . . . . [2] received no instructions as to where to 
go, when he should go, or how he should conduct his work . . . . [3] furnished his own 
means of transportation . . . . [and] was given a definite allowance each month.’* His 
wife was awarded compensation by the industrial commission under the Utah Work- 
men’s Compensation Act.? The plaintiff company sought review of the order by the 
supreme court, claiming that the evidence did not “support the finding of the com- 
mission that the deceased . . . . was at the time of the accident an employee of the 
{plaintiff} ....company.” Held, that the salesman had been an independent con- 
tractor, and his wife was therefore not entitled to compensation. Order reversed, one 
justice dissenting. Stover Bedding Co. v. Industrial Com’n.s 

The majority opinion applied the traditional independent contractor tests of “con- 
trol, . . . . the nature of the business or occupation; which party furnishes the instru- 
mentalities and tools; the place of work; the time of employment; the method of pay- 
ment; and the intent of the parties to the contract.”4 The dissenting justice, however, 
argued that even assuming that the salesman might have been an independent con- 
tractor for purposes of the respondeat superior doctrine, he should be deemed an em- 
ployee under the compensation act. Since that act is designed to facilitate the adminis- 
tration and distribution of risk’ without regard to fault, the “tests of determination of 


* “Tt appears that the basis on which deceased received compensation for his services was 
the amount of his sales, but instead of receiving a strict commission on such sales, he was given 
a definite allowance each month. While this allowance was based on the amount of sales made 
over a given period, it was nevertheless a specific sum received monthly, irrespective of sales 
made during that month.” Stover Bedding Co. v. Industrial Com’n, 107 P. (2d) 1027, 1028 
(Utah 1940). 

* Utah Rev. Stat. Ann. (1933) § 42-1-1. 3 107 P. (2d) 1027 (Utah 1940). 

4 For a discussion of these tests see Stevens, The Test of the Employment Relation, 38 
Mich. L. Rev. 188 (1939); Steffen, Independent Contractor and the Good Life, 2 Univ. Chi. L. 
Rev. sor (1935); Douglas, Vicarious Liability and Administration of Risk, 38 Yale L. J. 584, 
595, 602 (1929); Laski, The Basis of Vicarious Liability, 26 Yale L. J. 105 (1916); 2 Mechem, 
Agency § 1917 (2d ed. 1914); Tiffany, Agency 100-105 (2d ed. 1915); Leidy, Salesmen as In- 
dependent Contractors, 28 Mich. L. Rev. 365 (1930); 1 Shearman and Redfield, Negligence 
§164 (6th ed. 1913); 1 Thompson, Negligence § 622 (2d ed. 1g0r); see principal case, 107 
P. (2d) 1027, 1029 (Utah 1940). But see Baty, Vicarious Liability 147-54 (1916). 

5 The notion of administration and distribution of risk as a basis for workmen’s compensa- 
tion acts seems to be well recognized. See Stevens, op. cit. supra note 4; Wambaugh, Work- 
men’s Compensation Acts, 25 Harv. L. Rev. 129, 133 (1911); Bradbury, Workmen’s Compen- 
sation Law 1 (3d ed. 1917); Bohlen, Casual Employment and Employment outside of Busi- 
ness, 11 Calif. L. Rev. 221 (1923); Laski, op. cit. supra note 4, at 584; Steffen, op. cit. supra 
note 4. 
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the relationship of employer and employee . . . . should .... be. . . . broader than in 
the tort field.” The justice suggested that the act defines “employee” more broadly, 
and defines “independent contractor” more narrowly than does the common law,‘ but 
apparently he did not deem the language of the statute indispensable to his differentia- 
tion between the scope of liability for compensation and for tort. But this differentia- 
tion may be dictum: the dissenting opinion may be construed as stating that the sales- 
man should not be treated as an independent contractor even in respect to tort liabil- 
ity, for despite the results of applying the traditional criteria,’ the decedent was “an 
indispensable link in the plaintiff’s business, part of which was selling the goods he 
made.””* 

A state could provide that the liability of an enterprise for workmen’s compensation 
should be broader than its liability for the torts of those rendering it service. It would 
not violate due process of law to provide that the enterprise should compensate an in- 
jured worker who would at common law be considered an independent contractor, so 
long as that worker had been rather continuously rendering services to the enterprise." 
Such a provision might expedite the administration of the workmen’s compensation 
scheme insofar as there would be fewer business units involved in the compensation 
plan. It also would be a means of securing industrial accident insurance™ for those 
who are only more or less closely associated with the enterprise, and who otherwise 
might not take out such insurance. These contractors (whom the common law would 
term “‘independent’’) would bear the cost of the insurance, since the gross price paid by 
the enterprise for their service would presumably be adjusted to include this additional 
expense. 

In the absence of an express policy of the state to force the extension of accident in- 


surance in this manner, the standard for measuring the scope of the enterprise’s lia- 
bility for workmen’s compensation should be identical with the standard for ascer- 
taining the extent of its liability for torts of its contractors.* The usual justification for 
assessing an employer for injuries to his servants is that compensation payments are 


6 Utah Rev. Stat. Ann. (1933) §§ 42-1-40-41. 7 Note 4 supra. 

8 The justice also feels that the decedent was controlled by the plaintiff company due to its 
ability to discharge him at any time. See principal case, 107 P. (2d) 1027, 1031 (Utah 1940). 
But see Peters v. California Bldg.-Loan Ass’n, 2 P. (2d) 439 (Cal. App. 1931). 

* See Steffen, op. cit. supra note 4, at 512 n. 49; cf. Freund, Constitutional Status of Work- 
men’s Compensation, 6 Ill. L. Rev. 432 (1912). 

1° It may be said that the term “employee,” as defined in Utah Rev. Stat. Ann (1933) §42- 
1-41, suggests this in its limitation of “casual employment.” 

™ It has been suggested that industrial insurance should not only be the basis for workmen’s 
compensation but should also be compulsory. See Stevens, op. cit. supra note 4, at 203; Pol- 
lock, Torts 105 (6th ed. 1901); Bohlen, op. cit. supra note 5. A state insurance fund is provided 
for in Utah (Utah Rev. Stat. Ann. (1933) §42-2-1), but the employer may elect one of three 
methods of payment of compensation under § 42-1-44. 

% Tiffany, op. cit. supra note 4; Laski, op. cit. supra note 4. Cf. Pollock, op. cit. supra 
note 11; Smith, Sequel to Workmen’s Compensation Acts, 27 Harv. L. Rev. 235 (1914); 
Gravatt v. State Workmen’s Ins. Fund, 14 A. (2d) 143 (Pa. 1940); Aetna Casualty and Surety 
Co. v. Petty, 282 Ky. 716, 140 S. W. (2d) 397 (1940); Stricker v. Industrial Com’n of Utah, 


55 Utah 603, 188 Pac. 849 (1920); Otmer v. Perry, 94 N. J. L. 73, 108 Atl. 369 (1919); Litts v. 
Risley Lumber Co., 224 N.Y. 321, 120 N.E. 730 (1918). 
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costs of the employer’s business. Failure correctly to allocate costs might result in 
giving firms or industries the operations of which entail relatively great risks competi- 
tive advantage over those which make improvements necessary to safeguard the health 
and safety of employees. The rationale of the respondeat superior doctrine should like- 
wise be the securing of a correct allocation of business costs. Although historically the 
employer’s respondeat superior liability was explained by such notions as “possibility 
of preventing the injury,” “‘setting the action in motion,” and “intrusting the servant 
with the instrumentality which caused the harm,” these explanations'’ were in part 
conceived to rationalize the apparent anomaly that the liability of the employer rested 
upon the failings of another person over whose tortious conduct he had no effective 
control. But when it is recognized that human failure is at the very base of tort liabil- 
ity, and that the enterprise can conduct business only through human agents, there 
should be no reluctance to treat payments for torts of servants as a cost of the business 
similar to payments to workmen injured while performing their tasks. 

The ability to contract freely does not lessen the need for correctly allocating busi- 
ness costs in a competitive society. It may be true that once an employer and a con- 
tractor know who is to bear the cost of industrial accident compensation and of the con- 
tractor’s torts, the parties can adjust the contractor’s remuneration so that the net 
price of his services will be the same regardless of which party ostensibly bears those 
costs. But when a court is called upon to determine whether the contractor or the 
enterprise should pay for an industrial accident or an injury to a third party, it will 
most likely find that the parties have not reduced their understanding, if any, to an 
ascertainable form. In order to allocate correctly the cost, the distribution of which is 
being litigated, the court should initially determine whether the relationship between 
the employer and the contractor was such that the parties at the time of contracting 
for service reasonably should have believed that one or the other was to bear these 
business expenses. In the absence of an ascertainable understanding as to the expenses, 
the court may presume that if the contractor constitutes a part of the employer’s enter- 
prise, the enterprise impliedly consented to assume the costs; contrariwise, if the con- 
tractor appeared to be outside of and rather independent of the enterprise. 

The court may have to answer the question “cost of whose business?’”’ even where 
the enterprise and the contractor agree that the latter should bear the expense of his 
industrial accidents and of his tortious conduct. It is probably against the public pol- 
icy of the workmen’s compensation acts for the enterprise to contract to shift the cost 
of industrial accidents to one who is not really outside of the structure of the enter- 
prise.*4 And even though the arrangement as to tort liability to a third party may be 
enforceable as between the contracting parties, the injured third person need not be 
concerned with the understanding. If the tortious contractor were a part of the struc- 
ture of the enterprise, the third party could proceed against the enterprise. To hold 
otherwise would put the loss due to insolvency of the contractor upon the disinterested 


13 See the dissent in the principal case, 107 P. (2d) 1027, 1033-38 (Utah 1940); Holmes, 
Agency, 4 Harv. L. Rev. 345 (1891) and 5 Harv. L. Rev. 1 (1891); Wigmore, Responsibility 
for Tortious Acts, 7 Harv. L. Rev. 315, 383, 441 (1894). 

4 That is, the enterprise probably cannot contract with an employee to accept a higher 
wage and forego the benefits of workmen’s compensation. But the enterprise can indirectly 


shift the cost of compensation to the employee by paying him a lower wage than it would were 
there no compensation scheme. 
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third party rather than upon the enterprise which chose to pay the contractor to as- 
sume one of its business costs.'s 

In making the determination as to whether a particular contractor is an employee 
of the enterprise or an independent enterpriser, the fundamental question should be 
whether the community, given knowledge of the terms of the relationship, would look 
upon the contractor as a part of the enterprise." This presumably is the same problem 
the contracting parties considered when negotiating the terms of hire. In answering 
the question the court or jury should weigh the factors of control, method of remunera- 
tion, and the other traditional tests‘? for determining the existence of an independent 
contractor."® These factors, however, are not conclusive but merely indicate the de- 
tails of the relationship. In the present case, for example, the crucial question is wheth- 
er in the year 1940 a salesman of the type the decedent had been was generally regarded 
as “being in business for himself” or as “working for some company or companies.” 


Arbitration and Award—Defective Statutory Proceeding Upheld as Common Law 
Arbitration—General Agreements to Arbitrate Not Contrary to Public Policy—{Min- 
nesota].—A construction company’s contract to grade a school district’s athletic field 
provided for arbitration of “all questions subject to arbitration . . . . at the choice of 
either party” and set forth the procedure to be followed “unless otherwise provided by 
the controlling statutes.”* The company demanded arbitration and appointed its ar- 
bitrator. The school district appointed its arbitrator but “reserve[d] the right to ob- 
ject to arbitration” on the ground that “there is no foundation laid for arbitration as so 
demanded” and that “the matters are not proper for arbitration.”* Although the 
statutory procedure for arbitration was not followed, the company brought suit upon 


18 This is analogous to the situation where a creditor deals with an agent of a debtor. If the 
agent fails to pay over the funds given him by the debtor for that purpose, the creditor may 
still proceed against the debtor. 

Compare this with the problem that arises when the enterprise knowingly engages an inde- 
pendent contractor who is impecunious. Here the enterprise will be liable for the torts of the 
contractor. Presumably the enterprise paid less for the services of the impecunious contractor 
than it would have had to pay for the services of a financially sound contractor. The enterprise 
would thus secure a competitive advantage if it escaped liability for the contractor’s torts. 


*6 If there is some aspect of the relationship which is peculiar in the sense that it does not 
resemble any of the accepted patterns of doing business, the jury might be instructed to ignore 
that aspect. This is tantamount to requiring adherence to the “normal” ways of doing business. 
If in fact the peculiarities of the relationship are to be overlooked, the crucial question is 
whether the community, given general knowledge of the basic pattern of the relationship, 
would look upon the contractor as a part of the enterprise. 

17 Note 4 supra. 

*8 The courts use these tests in both workmen’s compensation and respondeat superior cases. 
Reeves v. Muskogee Cotton Oil Co., 187 Okla. 539, 104 P. (2d) 443 (1940); Century Indemnity 
Co. v. Carnes, 138 S. W. (2d) 555 (Tex. Civ. App. 1940); Williams v. City of Wymore, 292 
N. W. 726 (Neb. 1940); Gogoff v. Industrial Com’n of Utah, 77 Utah 355, 296 Pac. 229 (1931); 
cf. Commercial Casualty Ins. Co. v. Industrial Com’n of Utah, 71 Utah 395, 266 Pac. 721 
(1928); Angel v. Industrial Com’n of Utah, 64 Utah 105, 228 Pac. 509 (1924). 

? Record, at 2-4. 2 Thid., at 7. 

3 Minn. Stat. (Mason, 1927) §§ 9513-19; Minn. Stat. (Mason, Supp. 1940) § 9513. The 
arbitration failed to conform to the statute, chiefly because no submission was made naming 
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the award and contended that the award was good as a common law award.‘ Upon ap- 
peal to the Minnesota Supreme Court from an order sustaining a general demurrer to 
the complaint, held, that an award failing to comply with the statute may be upheld 
as a common law award, and that contracts to arbitrate future disputes are not void as 
contrary to public policy. Order reversed with two judges dissenting. Park Construc- 
tion Co. v. Independent School District.s 

Whether an arbitration which is intended to conform to the Minnesota statute will 
be upheld at common law should depend upon whether a Minnesota common law ar- 
bitration is the equivalent of the statutory arbitration. In the common law arbitra- 
tion, the submission is revocable at any time before the award is made,° the award is 
enforced by suit,’ and the courts say they review awards only for “corruption or misbe- 
havior, or for some great or palpable error or gross mistake’’® and do not readily permit 
attacks upon awards for errors of law or fact. In the statutory arbitration, on the other 
hand, the submission is irrevocable,’* court confirmation makes the award enforceable 
as a judgment," and the court may vacate an award “contrary to law and evidence.”* 
In view of these differences, in Holdridge v. Stowell,"3 where there was ‘“‘no question that 
the parties intended . . . . an arbitration under the statute” but failed to make the sub- 
mission required by the statute, the Minnesota Supreme Court refused to uphold the 
defective award as a common law award because to do so would make a new bargain 


all the arbitrators. A statutory arbitration must conform to the statute (Barney v. Flower, 
27 Minn. 403, 7 N.W. 823 (1881)); in particular, the submission must contain the names of the 
arbitrators (Holdridge v. Stowell, 39 Minn. 360, 40 N.W. 259 (1888)), and those names must 
have been inserted before acknowledgment (Northwestern Guaranty Loan Co. v. Channell, 
53 Minn. 269, 55 N.W. 121 (1893)). 

4 The Minnesota statute expressly preserves the right to arbitrate at common law. Minn. 
Stat. (Mason, Supp. 1940) § 9513. 

5 296 N.W. 475 (Minn. 1941). 

6 Minneapolis & St. L. R. Co. v. Cooper, 59 Minn. 290, 61 N.W. 143 (1894); see Hold- 
ridge v. Stowell, 39 Minn. 360, 40 N.W. 259 (1888). The principal case may change this rule. 

7 See Holdridge v. Stowell, 39 Minn. 360, 40 N.W. 259 (1888). 

§ Daniels v. Willis, 7 Minn. 295, 302 (1862); Larson v. Nygaard, 148 Minn. 104, 180 N.W. 
1002 (1921); 6 Williston, Contracts § 1923A (rev. ed. 1938). In Mueller v. Chicago & N.W. 
R. Co., 194 Minn. 83, 259 N.W. 798 (1935), the court indicated that other questions would 
be examined if the arbitration were under the statute. 

» Goddard v. King, 40 Minn. 164, 41 N?W. 659 (1889); cf. Kaufman Jewelry Co. v. Ins. Cu. 
of Pennsylvania, 172 Minn. 314, 215 N.W. 65 (1927) (appraisal of loss set aside because it 
did not show that loss resulted from fire). Phillips urges that courts review the law applied by 
arbitrators. Phillips, Rules of Law or Laissez-faire in Commercial Arbitration, 47 Harv. L. 
Rev. 590 (1934). 

"e Minn. Stat. (Mason, Supp. 1940) § 9513. 

™ Minn. Stat. (Mason, 1927) §§9515-16, 9510. 

™ Tbid., § 9517. The scope of review afforded by the clause quoted has not been judicially 
determined. See Borum v. Minneapolis, St. P. & S. Ste. M. R. Co., 184 Minn. 126, 238 N.W. 
4 (1931), aff’d 286 U.S. 447 (1932). Sturges doubts whether statutory grounds for review 
would be available to correct common law awards. Sturges, Commercial Arbitrations and 
Awards § 4 (1930). 

3 39 Minn. 360, 40 N.W. 259 (1888). 
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for the parties.'4 The majority judges say and the dissenting judges assume that the 
principal case overrules the Holdridge case.'s But the two cases should be distinguished. 
The majority speak of the principal case as one “where the initial agreement of the 
parties contemplated a statutory arbitration” and “the parties themselves have an- 
nulled their first agreement for a statutory arbitration” and have “substituted one at 
common law.’** But the original arbitration agreement in the principal case might 
have been interpreted to require either a common law or a statutory arbitration"? and 
the only “substituted agreement” was the participation without objection in a com- 
mon law arbitration."* Obviously, if the parties knowingly substitute a common law 
arbitration for a statutory arbitration or if they make definite an originally ambiguous 
arbitration agreement by carrying out one or the other type of arbitration, the court’s 
enforcement of the resulting award does not make a new bargain for the parties. 
The principal case also presents the problem of the effect on Minnesota arbitration 
law of the majority’s dictum’? that general agreements to arbitrate future disputes are 


%4 This is the view in most jurisdictions. Sturges, Commercial Arbitrations and Awards 
§ 5 (1930). 

*s Park Construction Co. v. Independent School District, 296 N.W. 475, 477, 490 (Minn. 
1941). 

6 Thid., at 477. 


17 No satisfactory general criteria have been found to distinguish agreements to arbitrate 
at common law and agreements to arbitrate under the statute, and it seems that each agree- 
ment must be construed in the light of its particular provisions and those of the governing 
statute. Carey v. Herrick, 146 Wash. 283, 263 Pac. 190 (1928) (provision in agreement in- 
consistent with statute); Franks v. Battles, 147 Ark. 169, 227 S.W. 32 (1921) (fact that punish- 
ment of misdemeanor was left to court indicated statutory arbitration); Thatcher Implement 
& Mercantile Co. v. Brubaker, 193 Mo. App. 627, 187 S.W. 117 (1916) (character of submission 
determining); McLaurin v. McLauchlin, 215 Fed. 345 (C.C.A. 4th 1914) (plan actually adopt- 
ed and not the name given determining). It has been suggested that common law rules govern 
unless the parties manifest an intention to follow the statute. Sturges, Commercial Arbitrations 
and Awards § 1 (1930). 

In the principal case the procedure set forth in the agreement was different from that in 
the statute, but the agreement stated that if statutes provided “otherwise than as hereinbefore 
specified, the method of procedure throughout and the legal effect of the award shall be wholly 
in accordance with the said statutes ” Record, at 4. The contractor argued that this 
language applied only where local statutes prescribed a procedure for all arbitrations, whether 
common law or statutory. 


*8 Cf. Black v. Woodruff, 193 Ala. 327, 331, 69 So. 97, 98 (1915): “By common consent 
laying their respective contentions before the arbitrators, in the absence of a preliminary order 
inviting an award as to the matters in dispute, the only rational conclusion is that the parties 
intended to appeal to the general powers of the court for its enforcement, if necessary [i.e. com- 
mon law award].” 


*9 The majority say “there was no revocation” (296 N.W. 475, 476 (Minn. 1941)) and prac- 
tically admit that the discussion of public policy is dictum (Ibid., at 477). But the minority 
say, incorrectly it is submitted, that there was “an effective revocation of any agreement to 
arbitrate at common law” (Ibid., at 479). The reservation of rights seems too vague to con- 
stitute a revocation. For the requisites of a revocation, see Sturges, Commercial Arbitrations 
and Awards § 19 (1930). Furthermore, if the school district had revoked authority to arbitrate 
at common law and was aware, as its reservation of rights indicates, of the defect fatal to a 
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no longer contrary to public policy. This dictum may be limited to the cases expressly 
overruled and may merely make enforceable as conditions precedent agreements to 
arbitrate questions of liability, as well as questions of fact.*° But, more probably, the 
dictum was intended to overrule the whole of the much criticized public policy against 
arbitration and will, as the minority assume, make general agreements to arbitrate 
irrevocable and, perhaps, specifically enforceable. 

The revocability of agreements to arbitrate has been based upon the public policy 
against ousting the courts of jurisdiction** and upon the inherent revocability of every 
authority or agency not coupled with an interest.*3 That the first ground can no longer 
be taken as existing in Minnesota is indicated by the dictum of the principal case.*4 
The second ground has not been much relied upon by modern authority?5 and seems in- 
applicable because an arbitrator is less like a representative of the parties than like an 
impartial lay judge.*® 

Whether agreements to arbitrate will be specifically enforceable is, however, more 
doubtful. Inability to prove substantial damages for breach of agreements to arbitrate 
renders the legal remedies inadequate.?? But specific relief has been denied because it 
is contrary to public policy to force a party to forego his remedies in the courts,* be- 


statutory arbitration, it is difficult to understand why the district participated in a futile arbi- 
tration. If there has been no revocation before the award in a common law arbitration, all 
authorities agree that the award is binding. 

2° Park Construction Co. v. Independent School District, 296 N.W. 475, 478 (Minn. 1941); 
6 Williston, Contracts § 1921A (rev. ed. 1938). In Colorado and Washington, where statutes 
were construed to remove the policy objection to agreements to arbitrate at common law 
(Ezell v. Rocky Mountain Bean & Elevator Co., 76 Colo. 409, 232 Pac. 680 (1925); Zindorf 
Construction Co. v. Western American Co., 27 Wash. 31, 67 Pac. 374 (1901)), the only effect 
has been to make arbitration clauses good as conditions precedent. But no case has been 
found holding that the public policy objection still survives as to revocation and specific per- 
formance. 

at Asphalt Refining Co. v. Trindad Lake Petroleum Co., 222 Fed. 1006 (D.C. N.Y. 1915); 
Berkovitz v. Arbib & Houlberg, 230 N.Y. 261, 130 N.E. 288 (1921); Delaware & H. Canal Co. 
v. Pennsylvania Coal Co., 50 N.Y. 250, 258 (1872). Compare the Minnesota Supreme Court’s 
recent overruling of the doctrine that part payment cannot discharge a debt. Rye v. Phillips, 
203 Minn. 567, 282 N.W. 459 (1938). 

* Sturges, Commercial Arbitrations and Awards § 15 (1930). 

23 Allen v. Watson, 16 Johns. (N.Y.) 205 (1819); Rochester v. Whitehouse, 15 N.H. 468 
(1844); see Isaacs, Two Views of Commercial Arbitration, 40 Harv. L. Rev. 929, 932 (1927). 

24 By analogy to the Minnesota statutes from which the change in policy toward arbitra- 
tion was derived, irrevocability under this dictum, as under the statute, may be limited to 
agreements to arbitrate existing disputes. Minn. Stat. (Mason, 1927) §9514. 

2s Note 22 supra. No Minnesota case has been found which bases revocability upon agency 
principles. 

* Sturges, Commercial Arbitrations and Awards 369 (1930); Isaacs, Two Views of Commer- 
cial Arbitration, 40 Harv. L. Rev. 929 (1927). 

27 Pomeroy, Specific Performance of Contracts § 8 (3d ed. 1926); Simpson, Specific En- 
forcement of Arbitration Contracts, 83 U. of Pa. L. Rev. 160 (1934); Chafee and Simpson, 
Cases on Equity 537 (1934). 


28 Tobey v. Bristol, Fed. Cas. No. 14,065 (C. C. Mass. 1845); Conner v. Drake, 1 Ohio St. 
166 (1853). 
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cause forcing a party to arbitrate when he may later revoke his appointment of arbi- 
trators is futile, and because a court cannot force a party to arbitrate against his 
will.s° The majority’s dictum may remove the first two grounds for denying specific 
relief. As to the third, a court could hold a party in contempt for failure to partici- 
pate," could appoint arbitrators,3* and could authorize an arbitration ex parte.33 Un- 
like enforcement under the statutes, however, specific enforcement in equity would 
depend upon the discretion of the court.’4 The majority’s dictum seems, therefore, to 
have removed the only obstacle to making general agreements to arbitrate irrevocable 
and specifically enforceable. 


Attorney and Client—Recovery of Counsel Fees in Separate Action—Res Judicata 
—{Illinois].—The defendant had procured land from the plaintiff’s deceased husband 
by means of fraud. Having recovered the property in a prior action against the defend- 
ant, the plaintiff brought a separate action to recover counsel fees and other expenses 
incurred in the first action. On appeal from the trial court’s dismissal of the complaint, 
held, that the plaintiff may recover counsel fees incurred in the prior action if that ac- 
tion was made necessary by the defendant’s wilful misconduct. Res judicata does not 
bar a later suit for counsel’s fees since such a suit constitutes a separate cause of action. 
Judgment reversed. Ritter v. Ritter.* 

The successful party in a law suit is generally not allowed to recover his counsel fees 
from the loser as an element either of costs or of damages. Many courts make an ex- 
ception where one party in bad faith engages the other in litigation. Where the wrong- 
doer has himself brought a groundless suit in bad faith, the courts disagree as to wheth- 
er the successful defendant should be allowed to recover his counsel fees. State courts 


29 Greason v. Keteltas, 17 N.Y. 491 (1858). 


3° Tobey v. Bristol, Fed. Cas. No. 14,065 (C. C. Mass. 1845); Greason v. Keteltas, 17 N.Y. 
491 (1858); Robinson v. Georges Ins. Co., 17 Me. 131 (1840); Meeker v. Meeker, 16 Conn. 
403 (1844); March v. Eastern R. Co., 40 N.H. 548 (1860); Kaufmann v. Leggett, 209 Pa. 87, 
58 Atl. 129 (1904); Pomeroy, Specific Performance of Contracts § 22 (3d ed. 1926). 

3" Cf. order to proceed to arbitration under statutes. N.Y. Civ. Prac. Act. (Gilbert-Bliss, 
1939) § 1450; 43 Stat. 883 (1925), 9 U.S.C.A. § 4 (1927). If a court can enforce an order to 


proceed to arbitration under a statute, it ought equally to be able to enforce such an order at 
common law. 


3» Cf. appointment of arbitrators under statutes. N.Y. Civ. Prac. Act. (Gilbert-Bliss, 1939) 
§ 1452; 43 Stat. 884 (1925), 9 U.S.C.A. § 5 (1927). Cf. also Anniston v. Alabama Water Co., 
207 Ala. 497, 93 So. 409 (1922). 

33 Equity has not deemed enforcement of more complicated agreements impracticable; see, 
e.g., Union P. R. Co. v. Chicago, R. I. & P. R. Co., 163 U.S. 564 (1896). 

346 Williston, Contracts §§ 1920, 1922 (rev. ed. 1938). 

* 32 N.E. (2d) 185 (Ill. App. 1941). 

? United Power Co. v. Matheny, 81 Ohio St. 204, 90 N.E. 154 (1909); Corinth Bank and 
Trust Co. v. Security Nat’l Bank, 148 Tenn. 136, 252 S.W. 1001 (1923); Kolka v. Jones, 6 
N.D. 461, 71 N.W. 558 (1897); McCormick, Damages § 61 (1935). See 39 A.L.R. 1218 (1925). 
In England, on the other hand, the court has discretion to allow a litigant to recover such ex- 
penses as part of costs. Several writers, after comprehensively reviewing the policies for and 
against the English and American “costs” systems, have favored adoption of the English view. 
Goodhart, Costs, 38 Yale L. J. 849 (1929); McCormick, Damages § 71 (1935). 
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generally deny recovery, although most courts have allowed recovery even in the ab- 
sence of bad faith where there has been an improvident application for appointment of 
a receiver‘ or an improper petition for an injunction.’ The federal courts, however, 
have indicated a more liberal attitude. Two United States Supreme Court decisions 
suggest that equity may have inherent power to award counsel fees to the successful 
litigant in a suit brought in bad faith, and a subsequent lower federal court case in- 
volving a “strike” suit against a corporation granted the corporation its counsel fees 
as part of costs.” 

Although in many states a successful defendant in an action brought in bad faith 
cannot recover his counsel fees as such, in some he is allowed a separate action for 
malicious prosecution, in which counsel fees incurred in the first suit are recoverable as 
an element of damages.* This remedy is oftentimes inadequate, however, since re- 
covery for malicious prosecution is frequently limited to cases involving interference 
with personal liberty, seizure of property, or other special injuries.° 

In the instant case, the wrongdoer’s bad faith consisted in making it necessary for 
the injured party to sue.® An individual is here subjected to the same kind of incon- 


3 Weinhagen v. Hayes, 179 Wis. 62, 190 N.W. 1002 (1922); Patterson v. Northern Trust 
Co., 286 Ill. 564, 122 N.E. 55 (1919); Dorris v. Miller, 105 Iowa 564, 75 N.W. 482 (1808). 
Where a wrongdoer procures a third person to sue the plaintiff, recovery from the wrongdoer 
of the counsel fees expended has, however, been allowed. McOsker v. Federal Ins. Co., 115 
Kan. 626, 224 Pac. 53 (1924). 


4 Delcambre v. Murphy, 5 S. W. (2d) 789 (Tex. Civ. App. 1928); Anderson v. Marietta 
Nat’l Bank, 93 Okla. 241, 220 Pac. 883 (1923); Beach v. Macon Grocery Co., 125 Fed. 513 
(C.C.A. sth 1903); Ephraim v. Pacific Bank, 129 Cal. 589, 62 Pac. 177 (1900). The Illinois 
statute allows attorneys’ fees in situations where receivership or injunction proceedings are 
later dissolved. Ill. Rev. Stat. (1939) c. 110, § 202. 

5 Bank of Philadelphia v. Posey, 130 Miss. 530, 92 So. 840 (1922); Joslyn v. Parlin, 54 Vt. 
670 (1881); Spring v. Collector of Olney, 78 Ill. 101 (1875). Contra: Oelrichs v. Spain, 15 
Wall. (U.S.) 211 (1872); First Nat’l Bank of Chillicothe v. McSwain, 93 S.C. 30, 75 S.E. 1106 
(1912). See 16 L.R.A. (N.S.) 49 (1908). 


6 Rude v. Buchhalter, 286 U.S. 451 (1932); Kansas City S. R. Co. v. Guardian Trust Co., 
281 U.S. 1 (1930). The lower court opinion in the Guardian Trust case presents a very per- 
suasive argument on behalf of such a power. Guardian Trust Co. v. Kansas City S. R. Co., 
28 F. (ad) 233 (C.C.A. 8th 1928). No such power exists on the “law” side of the federal courts. 
Maryland Casualty Co. v. United States, 108 F. (2d) 784 (C.C.A. 4th 1940). 

7 Gazan v. Vadsco Sales Corp., 6 F. Supp.-568 (N.Y. 1934). 


§ Virtue v. Creamery Package Mfg. Co., 123 Minn. 17, 142 N.W. 930 (1913); McCardle v. 
McGinley, 86 Ind. 538 (1882); see Harper, Torts § 268 (1933). 

9 Smith v. Michigan Buggy Co., 175 Ill. 619, 51 N.E. 569 (1898); Cincinnati Daily Tribune 
Co.v. Bruck, 61 Ohio St. 489, 56 N.E. 198 (1900); Wetmore v. Mellinger, 64 Iowa 741, 18 N.W. 
870 (1884). 

7° Another situation is that where a party to a bona fide suit prolongs the litigation in bad 
faith, and causes his opponent unnecessary trouble and expense. There is little authority, 
apart from statute, allowing recovery. Maryland Casualty Co. v. Tacoma, 199 Wash. 72, 
90 P. (2d) 226 (1939). Contra: Baxter v. Brown, 83 Kan. 302, 111 Pac. 430 (1910). This may 
be due to the general acceptance by the legal profession of obstructionist tactics as part of a 
“sporting” theory of litigation, or it may be due to the fact that use of such tactics is checked 
by fear of judicial disfavor. Remedy is often provided by statute, however. Rules 37(a), 
37(b) and 41(d) of Federal Rules of Civil Procedure, 28 U.S.C.A. § 723c (1941) (the refusal 
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venience and expense as he would be if a suit were maliciously brought against him: 
in the latter case he incurs expense in defending, in the former in bringing the action 
necessitated by the opposing party’s bad faith. In a few instances the award of puni- 
tive damages may serve to compensate the injured party for his counsel fees. Some 
courts allow recovery of these fees in a separate action where the wrongdoer’s acts re- 
quire a suit against some third person,’* while denying recovery in a subsequent pro- 
ceeding where the acts led to a prior suit against the wrongdoer and no third person is 
involved.'3 The justification for distinguishing the case where the wrongdoer’s acts 
cause an action to be brought against him from one where they result in suit against a 
third party is not clear. Courts may feel that allowing such recovery cannot deter the 
third person from asserting his defense in the action against him, while the possibility 
of recovery of counsel fees, in addition to the other recovery sought in the action against 
the wrongdoer, might deter the latter from defending. The court in the principal case, 
however, refused to make the distinction, and its refusal seems sound for there is little 
danger of deterring honest assertion of a defense if recovery of fees is allowed only when 
bad faith is shown. But the liberal attitude of the court in the principal case apparent- 
ly reaches a result inconsistent with the Illinois rule applicable in actions for malicious 
prosecution. There recovery is allowed only if a party brings a series of actions in bad 
faith..4 Admittedly, if counsel fees are awarded to a party who sues another because 
of fraudulent or wilful misconduct, the number of such actions will be increased, but 
such a result is clearly in accord with the strong state policy against fraudulent and 
wilful misconduct of all kinds.*s 

Assuming the plaintiff’s right to recover counsel fees, the defendant contended that 
his claim should have been asserted in the suit for recovery of the land and not ina later 
separate proceeding. If recovery of counsel fees is allowed as part of costs, it would 
seem that they should not be recoverable in a subsequent separate action brought for 
the purpose, inasmuch as the prior proceeding would be res judicata on this issue." 


without “substantial justification” to answer or admit a question propounded, or the bringing 
of an action on a claim previously dismissed may subject a person to payment of expense caused 
the opposing party); Ill. Rev. Stat. (1939) c. 110, § 259.19 (if a party unjustifiably takes a 
deposition for discovery the court may assess the expense of taking such deposition, including 
a reasonable counsel fee); Ga. Code (1933) § 20-1404 (jury may allow expenses of litigation if 
defendant has “acted in bad faith or has been stubbornly litigious’’). 

*t Winstead v. Hulme, 32 Kan. 568, 4 Pac. 994 (1884); New Orleans, J. & G. N. R. Co. 
v. Allbritton, 38 Miss. 242 (1859); New Haven & Northampton Co. v. Hayden, 117 Mass. 
433 (1875). 

2 Feldmesser v. Lemberger, 101 N.J.L. 184, 127 Atl. 815 (1925); Bergquist v. Kreidler, 
158 Minn. 127, 196 N.W. 964 (1924); Philpot v. Taylor, 75 Ill. 309 (1874). 

13 Choukas v. Severyns, 3 Wash. (2d) 71, 99 P. (2d) 942 (1940); Stickney v. Goward, 161 
Minn. 457, 201 N.W. 630 (1925). 

4 Shedd v. Patterson, 302 Ill. 355, 134 N.E. 705 (1922); Merriman v. Merriman, 290 IIl. 
App. 139, 8 N.E. (2d) 64 (1937). 

*s Allowance of counsel fees in all cases where bad faith can be proved has recently been 
strongly advocated. Distribution of Legal Expense among Litigants, 49 Yale L.J. 699 (1940). 

*6 Leslie v. Carter, 268 Mo. 420, 187 S.W. 1196 (1916); Van Horne v. Treadwell, 164 Cal. 
620, 130 Pac. 5 (1913). Costs, whether or not including counsel fees, cannot be recovered in a 
second action. Armentrout v. Lambert, 83 W.Va. 569, 98 S.E. 731 (1919); Perlus v. Silver, 71 
Wash. 338, 128 Pac. 661 (1912). 
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On the other hand, if the plaintiff’s claim be regarded as essentially the same as a suit 
for malicious prosecution, it can be said that he has a separate cause of action. The IIli- 
nois Civil Practice Act does not require joinder of separate causes of action even though 
they arise out of the same conduct, transaction or occurrence,’’ and consequently the 
prior suit would not bar a subsequent proceeding. As a practical matter, however, it 
would seem desirable to require assertion of any claim for counsel fees to be made in 
the principal action, since substantially the same issues will have to be litigated in both 
cases. 


Bailments—Automobiles—Interpretation of Provisions on Parking Lot Ticket 
Limiting Bailee’s Liability—{Massachusetts].—The plaintiff parked his automobile in 
the defendant’s parking lot, paid the required charge to the attendant, and left the 
keys in the automobile at the attendant’s request. The attendant gave him a stub 
containing provisions exempting the defendant from liability for loss or damage to the 
car and stating that no attendant would be at the lot after 6:00 p.m. When the plain- 
tiff returned at 6:15 there was no attendant in the lot and the automobile had been 
stolen. After the automobile was recovered in a damaged condition, the plaintiff 
brought this action to recover for the harm caused by the negligence of the defendant’s 
agent. On appeal from a judgment for the plaintiff, held, that because the defendant’s 
agent had not brought the provisions to the attention of the plaintiff, and the plaintiff 
had not read them, they cannot be given effect. Judgment affirmed. Sandler v. Com- 
monwealth Station Co.* 

The position of the court in the instant case is supported by that taken by courts 
dealing with other informal bailments? such as the checking of parcels and baggage 


7“... any plaintiff . . . . may join any causes of action whether legal or equitable 
Ill. Rev. Stat. (1939) c. 110, § 168 (italics added). Rule 18 of the Federal Rules of Civil Pro- 
cedure, 28 U.S.C.A. § 723c (1941), is also phrased in permissive terms. 

30 N.E. (2d) 389 (Mass. 1940). 


? The court found the lot operator in the present case to be a bailee for hire. The parking 
lot cases fall into two groups depending upon the manner of doing business: (1) where there 
is no surrender of possession of the automobile to the lot operator, the owner parking the car 
by himself and locking it if he wishes, the courts have declared the relationship to be that of a 
lease of parking space or a license to park, requiring no duty of care on the part of the operator. 
Ashby v. Tolhurst, [1937] 2 K.B. 242; Ex parte Mobile Light & R. Co., 211 Ala. 525, ror 
So. 177 (1924); Lord v. Oklahoma Fair Ass’n,95 Okla. 294, 219 Pac. 713 (1923); (2) where 
there has been a delivery of possession by the car owner to the lot operator, as evidenced by 
the owner’s leaving the keys in the car, receiving a stub, and permitting the lot attendant to 
park the automobile, the courts have found the operator to be a bailee for hire. Doherty v. 
Ernst, 284 Mass. 341, 187 N.E. 620 (1933); Beetson v. Hollywood Athletic Club, ro9 Cal. App. 
715, 293 Pac. 821 (1930); cf. Galowitz v. Magner, 208 App. Div. 6, 203 N.Y. Supp. 421 (1924); 
Osborne v. Cline, 263 N.Y. 434, 189 N.E. 483 (1934); Jones, The Parking Lot Cases, 27 
Geo. L. J. 162 (1938). A bailee for hire owes that degree of care which a prudent man would 
take with respect to his own property. Keenan Hotel Co. v. Funk, 93 Ind. App. 677, 177 N.E. 
364 (1931); Meine v. Mossler Auto Exch., Inc., 10 La. App. 65, 120 So. 533 (1929). 

3 Jones v. Great Northern R. Co., 68 Mont. 231, 217 Pac. 673 (1923); Curtis v. United 
Transfer Co., 167 Cal. 112, 138 Pac. 726 (1914); Springer v. Westcott, 166 N.Y. 117, 59 N.E. 
693 (1901). Contra: Noyes v. Hines, 220 Ill. App. 409 (1920). 
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and the parking of automobiles in public garages.‘ Since the stub is usually small and 
no writing or signature is required, the owner of the property does not examine it. He 
considers it a mere receipt or identification rather than a statement of contract terms. 
Courts have not held such provisions binding upon the owner unless the bailee called 
them to his attention, or unless he actually read them.s The holding of the court in the 
instant case may be contrasted with the position taken by courts dealing with more 
formal transactions. Thus in cases involving acceptance of bills of lading, warehouse 
receipts,’ steamship tickets,* and insurance policies® the party is usually said to have 
had constructive notice of the provisions. Even in these latter cases, however, the 
terms must be set forth in such a way that a reasonably careful person would read 
them. Limitations on the back of steamship tickets, not clearly referred to on the 
front, are not given effect;*° and in many states limiting provisions in accident insur- 
ance policies are ineffective if printed in type smaller than a minimum stipulated by 
statute.“ 

If the plaintiff in the instant case had actually seen the limiting provision, the court 
would have been faced with the additional problem of the enforceability of the provi- 


4 Maynard v. James, rog Conn. 365, 146 Atl. 614 (1929); Dietrich v. Peters, 28 Ohio App. 
427, 162 N.E. 753 (1928); Hoel v. Flour City Fuel & Transfer Co., 144 Minn. 280, 175 N.W. 
300 (1919); cf. Parris v. Jaquith, 70 Colo. 63, 197 Pac. 750 (1920). 


5 Marine Ins. Co., Ltd. v. Rehm, 177 So. 79 (La. App. 1937); Spooner v. Starkman, [1937] 
2 D.L.R. 582 (Ont.); Syndicate Parking, Inc. v. General Exch. Ins. Corp., 17 Ohio Law Abs. 
596 (Ohio App. 1934); cf. Galowitz v. Magner, 208 App. Div. 6, 203 N.Y. Supp. 421 (1924). 
Contra: U Drive & Tour, Ltd. v. System Auto Parks, Ltd., 28 Cal. App. (2d) 782, 71 P. (2d) 
354 (1937); see Ashby v. Tolhurst, [1937] 2 K.B. 242, 252. 


6 American Ry. Express Co. v. Lindenburg, 260 U.S. 584 (1923); Oakdale Farms, Inc. v. 
Rutland R. Co., 104 Vt. 279, 158 Atl. 678 (1932); Davis v. Cayuga Operating Co., Inc., 217 
App. Div. 675, 216 N.Y. Supp. 186 (1926); cf. Paine Furniture Co. v. Acme Transfer & Storage 
Co., Inc., 290 Mass. 195, 195 N.E. 302 (1935); Uniform Bills of Lading Act § 10, 4 U.L.A. 
(1922) § 10. 


7 Home Ins. Co. of New York v. Los Angeles Warehouse Co., 16 Cal. App. (2d) 737, 61 P. 
(2d) 510 (1936); Taussig v. Bode & Haslett, 134 Cal. 260, 66 Pac. 259 (1901); Central Storayre 
Warehouse Co. v. Pickering, 114 Ohio St. 76, 151 N.E. 39 (1926); Uniform Warehouse P.e- 
ceipts Act § 3, 3 U.L.A. (1922) § 3. 


8 O’Flaherty v. Cunard S.S. Co., 281 Mass. 447, 183 N.E. 712 (1933); Fonseca v. Cunard 


S.S. Co., 153 Mass. 553, 27 N.E. 665 (1891); Murray v. Cunard S.S. Co., 235 N.Y. 162, 139 
N.E. 226 (1923). 


* Long v. Agricultural Ins. Co., 257 Mass. 240, 153 N.E. 792 (1926); Benzinger v. Prudential 
Ins. Co., 317 Pa. 561, 176 Atl. 922 (1935); Niagara Fire Ins. Co. v. Mullins, 218 Ky. 473, 291 
S.W. 760 (1927); Davern v. American Mutual Liability Ins. Co., 241 N.Y. 318, 150 N.E. 129 
(1925). 


1° Maibrunn v. Hamburg-American S.S. Co., 77 F. (2d) 304 (C.C.A. 2d 1935); Baer v. North 
German Lloyd, 69 F. (2d) 88 (C.C.A. 2d 1934); The Majestic, 166 U.S. 375 (1897). 


™ Mass. Ann. Laws (1932) c. 175, § 108; Ill. Rev. Stat. (1939) c. 73, § 968 (identical lan- 
guage construed in Porter v. Continental Casualty Co., 277 Ill. App. 492 (1934)); N.Y. Cons. 
Laws (McKinney, 1940) c. 28, § 164(2) (construed in Hodgson v. Preferred Accident Ins. Co., 
182 App. Div. 381, 169 N.Y. Supp. 28 (1918)). 





RECENT CASES 765 


sion. It is often held that a bailee for hire, such as a common carrier” or warehouse- 
man,"3 cannot exempt himself from liability for his own negligence; these decisions are 
made without consideration of whether the bailor actually saw the provisions."* Neith- 
er of the grounds upon which these decisions rest, however, seems to be applicable to 
the instant case. The parking lot operator does not occupy the “monopolistic” posi- 
tion of a common carrier,"s nor does exemption of the operator from liability for care- 
lessness endanger members of the public, as does exemption of the common carrier. 
Conversations with parking lot operators in Chicago indicate that the competitive na- 
ture of the business affords considerable protection to customers. The common usages 
of repairing, free of charge, all damage to automobiles caused by lot attendants and 
putting unlocked cars into garages when uncalled for at closing time prevail, despite 
liability exemption clauses. It seems preferable to permit the parties to contract freely 
in the manner which they conceive to be best suited to their interests and to invalidate 
only those agreements which are clearly detrimental to the public welfare.*’? If they 
agree that the bailment shall terminate at a definite time, this will only require the 
owner to take the risk of his delay in getting back to the lot. Even if they contract to 
exempt the operator from all liability, enforcement of this provision will only shift the 
burden of insuring against risk of loss from the lot operator to the car owner. 


Bonds—Multiple Collection Clauses—Right of American Bondholder of Canadian 
Corporation to Recover Face Value of Bonds in United States Dollars—{Federal].— 
The defendant, a Canadian corporation, issued a series of bonds payable in “dollars 
.... at the Bank of Montreal, in the City of Montreal, Canada, or in the City of New 


* Railroad Co. v. Lockwood, 17 Wall. (U.S.) 357 (1873); The Ansaldo San Georgio I v. 
Rheinstrom Bros. Co., 294 U.S. 494 (1935); The Arabic, 50 F. (2d) 96 (C.C.A. 2d 1931); cf. 
Oceanic Steam Navigation Co. v. Corcoran, 9 F. (2d) 724 (C.C.A. 2d 1925). For ocean bills of 
lading see the Harter Act, 27 Stat. 445 (1893), 46 U.S.C.A. § 190 (1928), construed in The Ko- 
rea Maru, 274 Fed. 509 (C.C.A. oth 1921). For inland bills of lading see Uniform Bills of 
Lading Act § 3, 4 U.L.A. (1922) § 3, construed in Straus v. Canadian Pacific R. Co., 254 N.Y. 
497, 173 N.E. 564 (1930). 

"3 See Uniform Warehouse Receipts Act § 3, 3 U.L.A. (1922) § 3, construed in Adler v. 
Bush Terminal Co., 161 Misc. 509, 291 N.Y. Supp. 435 (S. Ct. 1937), aff’d without opinion 250 
App. Div. 730, 294 N.Y. Supp. 726 (1937); Kidd & Co. v. North American Provision Co., 249 
Ill. App. 28 (1928). "i 

"4 Downs v. Sley System Garages, 129 Pa. Super. 68, 194 Atl. 772 (1937); Keenan Hotel Co. 
v. Funk, 93 Ind. App. 677, 177 N.E. 364 (1931); Sporsem v. First Nat’l Bank of Poulsbo, 133 
Wash. 199, 233 Pac. 641 (1925); Scott Auto & Supply Co. v. McQueen, 111 Okla. 107, 226 
Pac. 372 (1925); Weinberger v. Werremeyer, 224 Ill. App. 217 (1922); Renfroe v. Fouche, 26 
Ga. App. 340, 106 S.E. 303 (1921); Pilson v. Tip-Top Auto Co., 67 Ore. 528, 136 Pac. 642 
(1913). 

's Railroad Co. v. Lockwood, 17 Wall. (U.S.) 357, 378-79 (1873); Willis, The Right of Bailees 
to Contract against Liability for Negligence, 20 Harv. L. Rev. 297, 310 (1907); 86 U. of Pa. L. 
Rev. 772, 777 (1938). 

*6 Willis, op. cit. supra note 15. 

*7 See Santa Fe, P. & P. R. Co. v. Grant Bros. Construction Co., 228 U.S. 177, 188 (1913); 
5 Williston, Contracts § 1629A (rev. ed. 1937); Rest., Contracts §§ 574-75 (1932). 
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York, U.S.A., or in the City of London, England, at the option of the holder. 

The bond contained a further recital that it was “one of a series . . . . payable without 
preference or priority of one over another ” There was a subsequent provision 
that the bond might, with the consent of the issuer, be surrendered for cancellation and 
that in lieu thereof the defendant would issue a “bond . . . . payable in sterling money 
of Great Britain, as provided in [the] mortgage ....” by which the bonds were se- 
cured. Upon the refusal of the defendant to pay the principal at maturity, the plain- 
tiff, an American bondholder, instituted an action to recover the face value of his 
bonds in United States dollars. On appeal to the Circuit Court of Appeals for the Sec- 
ond Circuit from a summary judgment for the plaintiff in a federal district court," held, 
(1) that the clause “payable without preference or priority” did not preclude the plain- 
tiff’s maintaining action independently of other bondholders, and (2) that the inden- 
ture and bond when read together ‘indicated sufficiently the intention of the parties 
that payment was to be made in terms of Canadian dollars. Judgment reversed. 
Liebeskind v. Mexican Light & Power Co., Lid? 

It is possible that the insertion in the bond of the clause “payable without prefer- 
ence or priority” represents another attempt on the part of bond draftsmen to over- 
come the hostility of the American courts to restrictions upon the bondholders’ rem- 
edies at law. Customarily, bond draftsmen have not inserted “no-action” clauses in 
the bond, out of fear that such an insertion would destroy the bond’s negotiability and 
thus its marketability.s Consequently, they have confined themselves to inserting 
these “no-action” clauses in the indenture, the bond merely containing reference 
clauses, of varying strength, with respect to the enforceability of the bondholder’s 
rights. This practice was adopted in the hope that the courts might give full effect to 
the “no-action” clause while still construing the bond as negotiable. But this attempt 
has been without success.4 The refusal of the courts to give the “‘no-action”’ clause the 
effect of depriving the bondholder of his action at law can be attributed to two factors. 
The courts were either influenced by the questionable theory that a contrary holding 
would render the promise to pay conditional, thus destroying the bond’s negotiability, 
or by the desire to enable the individual bondholder, by bringing an action at law, to 
force the hand of the trustee to institute action for the protection of all the bondhold- 
ers. The latter judicial attitude was especially persuasive when corporate books were 
not readily available to bondholders. 

In denying effect to these clauses, the courts have construed them as referring only 
to the bondholder’s rights under the indenture, quite frequently upon the ground that 
the reference clause was not clear enough to put the bondholder on notice that restric- 


This decision is not reported. 
2116 F. (2d) 971 (C.C.A. 2d 1941). 


3 Even where the clause restricting the bondholder’s right to sue at law on his own behalf 
is in the indenture alone, the courts frequently hold the bond non-negotiable. Old Colony Trust 
v. Stumpel, 219 App. Div. 771, 220 N.Y. Supp. 893 (1927), aff’d 247 N.Y. 538, 161 N.E. 173 
(1928); Kohn v. Sacramento Electric, Gas & R. Co., 168 Cal. 1, 141 Pac. 626 (1914); see 
Enoch v. Brandon, 249 N.Y. 263, 164 N.E. 45 (1928); McClelland v. Norfolk Southern R. Co., 
110 N.Y. 469, 18 N.E. 237 (1888). See 33 Mich. L. Rev. 604, 1085 (1935) and 27 Col. L. Rev. 
443, 579 (1927) for some of the problems presented to the draftsmen. See, in general, Steffen, 
Cases on Commercial and Investment Paper c. 14 (1939). 


4 Note 5 infra. 
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tions upon his right to sue at law were intended by the issuer.’ Even if, as the defend- 
ant contended, the clause in the bond in the instant case was inserted with the inten- 
tion of precluding the bondholder’s action at law, the attempt failed. The court, in 
holding that the language used was too ambiguous to have the effect claimed by the 
defendant, adopted the plaintiff’s suggestion that the clause was probably inserted 
simply to show that all the bonds were entitled to the same rights and privileges de- 
spite differences in denomination and date of issue.” 

The defendant’s contention that the bonds were payable in terms of Canadian dol- 
lars raises the question whether the provision for payment in Montreal, New York or 
London was inserted merely to facilitate the collection of the principal at maturity by 
a non-Canadian bondholder or to provide for payment in terms of different media of 
currency depending upon where the bondholder sought payment; i.e., whether it was 
intended to be a multiple collection clause or a multiple currency clause.* 

The general rule is that where the currencies of two countries bear the same name, 
but are of different values, it is presumed that payment of an obligation is to be made 
in terms of the currency of the country in which it is payable.? This presumption, how- 


s Cunningham v. Pressed Steel Car Co., 263 N.Y. 671, 189 N.E. 750 (1934); Fleming v. Fair- 
mont & M. R. Co., 72 W.Va. 835, 79 S.E. 826 (1913); Enoch v. Brandon, 249 N.Y. 263, 164 
N.E. 45 (1928); Oswianza v. Wengler & Mandell, 358 Ill. 302, 193 N.E. 123 (1934); Snyder v. 
Yakima Finance Corp., 174 Wash. 499, 25 P. (2d) 108 (1933); Rothschild v. Rio Grande West- 
ern R. Co., 84 Hun (N.Y.) 103, 32 N.Y. Supp. 37 (S. Ct. 1895), aff’d 164 N.Y. 504, 58 N.E. 
1092 (1900). Unless the reference clause is precise, the New York courts do not give effect to 
the “no-action” clauses. Berman v. Consolidated Nevada-Utah Corp., 132 Misc. 462, 230 
N.Y. Supp. 421 (S. Ct. 1928); Brown v. Michigan R. Co., 124 Misc. 630, 207 N.Y. Supp. 630 
(City Ct. N.Y. 1924). A similar rule prevails in Minnesota. Guilford v. Minneapolis S. Ste. 
M. & A. R. Co., 48 Minn. 560, 51 N.W. 658 (1892). The federal courts, on the other hand, do 
not require so precise a reference clause. Allan v. Moline Plow Co., 14 F. (2d) 912 (C.C.A. 8th 
1926); Crosthwaite v. Moline Plow Co., 298 Fed. 466 (D.C. N.Y. 1924); McAdoo v. Oregon 
City Mfg. Co., 71 F. (2d) 879 (C.C.A. oth 1934). The federal rule also prevails in Maryland. 
Bartol v. Gottlieb-Bauernschmidt-Straus Brewing Co., 129 Md. 32, 98 Atl. 286 (1916). The 
federal rule is preferred in 33 Mich. L. Rev. 604 (1935), but the New York rule seems to be pre- 
ferred in McClelland and Fisher, Law of Corporate Mortgage Bond Issues 145 (1937). 

6 Liebeskind v. Mexican Light & Power Co., Ltd., 116 F. (2d) 971 (C.C.A. 2d 1941). 

7 Tbid., at 973. 

8 For example, a provision for payment of dollars in New York, London or Paris would be a 
multiple collection clause, whereas a provision for payment of dollars in New York, pounds in 
London or francs in Paris would be a multiple currency clause. The provision for payment of 
dollars in London clearly means that the clause in the instant case is not strictly a multiple 
currency clause. 


9 Adelaide Electric Supply Co., Ltd. v. Prudential Assurance Co., Ltd., [1934] A.C. 122 
(provision for payment in pounds in Australia held to require payment in Australian pounds 
upon presentation for payment in England. This case supposedly overrules the case of Broken 
Hill Proprietary Co., Ltd. v. Latham, [1933] Ch. 373, where a provision for payment in pounds 
in various Australian cities or London was held to require payment in Australian pounds upon 
presentment for payment in London. According to the Adelaide case, payment in the Broken 
Hill case should have been made in English pounds. However, it is suggested that the cases 
are consistent inasmuch as the frequent contacts of the transaction with Australia in the Brok- 
en Hill case indicate an intention for payment in terms of Australian pounds); New York & 
Pennsylvania Co. v. Davis, 8 F. (2d) 662 (D.C. N.Y. 1925); Mountain Lumber Co. v. Davis, 
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ever, is not to be applied when the contract between the parties discloses a contrary 
intention.*® The court in the present case reached the conclusion that there was such 
a contrary intention, and that consequently payment was to be made in terms of Ca- 
nadian dollars, by construing the bond in conjunction with the indenture. Strong 
reliance was placed upon the indenture provision that “instead of hereafter issuing 
bonds, payable in the lawful money of Canada .... the Company may issue in lieu 
thereof . . . .” bonds payable in British sterling." The court decided that this clause, 
as well as a later clause providing for the reconversion of the sterling bonds into bonds 
payable in the “lawful money of Canada,” indicated that the parties intended payment 
of the bonds in terms of Canadian dollars, both before conversion and after reconver- 
sion.” Furthermore, the court’s construction is all the more reasonable in view of the 
fact that upsetting the defendant’s sinking fund (which undoubtedly was built up in 
Canadian dollars) is a matter of much more serious consequence than the possible vio- 
lation of the bondholder’s expectations."3 

The court could have reached this result by relying solely upon the recitals in the 
bond and without taking into consideration the provisions of the indenture.'4 Thus it 
may be argued that the provisions of the bonds reciting that they were issued in Can- 
ada, by a Canadian corporation, and were authenticated by a Canadian trustee would 


9 F. (2d) 478 (D.C. N.Y. 1925), aff’d on other grounds, 11 F. (2d) 219 (C.C.A. 2d 1926); Les 
Commissaires d’Ecole de la Municipalité Scolaire v. La Société des Artisans Canadiens Fran- 
cais, 33 K.B. (Que.) 448 (1922). 

Nussbaum suggests that the terminology used by the courts in maintaining this presump- 
tion is confusing. What they probably mean is that the debtor is to purchase the monetary 
unit of the foreign country and give it to the creditor; what they could mean is that the debtor 
was merely to pay the monetary unit of his country and the creditor to receive the monetary 
unit of his country, the intermediary making the exchange. Inasmuch as the courts are not 
interested in what the creditor receives as much as they are in what the debtor pays, he sug- 
gests the terms “money of contract” (the substance of the debt) for the latter and “money of 
payment” for the former. It is only the “money of payment” that should be governed by the 
law of the place where the obligation is payable. That being settled, the courts could deter- 
mine what the “money of contract” is without using confusing terminology. Nussbaum, 
Money in the Law c. 34 (1939). 

1° Levy v. Cleveland C. C. & St. L. R. Co., 210 App. Div. 422, 206 N.Y. Supp. 261 (1924) 
(provision for payment of francs in Paris, Brussels or Lausanne held to require payment in 
French francs upon presentation for payment in Lausanne); Morrell v. Ward, 10 Grant Ch. 
(Ont.) 231 (1863); Quimby v. The Euphemia, Fed. Cas. No. 11,512 (district and date unre- 
ported); Rives v. Duke, ros U.S. 132 (1881); Stewart v. Salamon, 94 U.S. 434 (1876). 

1 Liebeskind v. Mexican Light & Power Co., Ltd., 116 F. (2d) 971, 974 (C.C.A. 2d 1941) 
(italics added). 

12 Thid. 3 Broken Hill Proprietary Co., Ltd. v. Latham, [1933] Ch. 373. 

™ This would have disposed of the plaintiff’s objection that he was not bound by the inden- 
ture provisions because they were not clearly referred to in the bonds. Such an objection was 
not unreasonable in view of the fact that the defendant did not deny that the indenture was 
unavailable to bondholders in New York (Plaintiff’s Brief, at 34) and in view of the fact that 
the court may be required to apply the New York rule (note 5 supra) requiring a precise refer- 
ence clause to warrant reading the bond and indenture together. Nevertheless, the court was 
probably correct in reading the indenture in conjunction with the bond, inasmuch as the con- 
version provision in the bond referred the holder directly to the decisive indenture provision. 
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apprise the holder that they were payable in terms of Canadian currency, even in New 
York. Furthermore, the defendant was prepared to show that the plaintiff had paid 
for the bonds either in Canadian dollars to the extent of the face amount of the bonds 
or the equivalent in United States dollars at the current rate of exchange.’ It would 
seem clear, therefore, that the reasonable expectations of the parties should have been 
that the provision for payment in Montreal, New York or London was inserted merely 
as a multiple collection clause rather than as a multiple currency clause." 


Conflict of Laws—Administration of Decedent’s Estate—Situs of Liability Insurance 
Policy for Purpose of Administration—(Illinois]——While driving through Illinois a 
domiciliary of Missouri was involved in an automobile accident resulting in his death 
and the injury of several residents of Illinois. The automobile was sold and the pro- 
ceeds used to pay deceased’s medical expenses. Several months later the public admin- 
istrator of the Illinois county in which the decedent died was granted letters of admin- 
istration upon the allegation that the decedent left personal property in Illinois con- 
sisting of an automobile and an automobile liability insurance policy. On the same day 
the injured residents of Illinois instituted suits naming as defendant the administrator 
of the estate. Subsequently, on the petition of an heir, the letters of administration 
were revoked by the county court on the ground that there was no property in Illinois 
to administer, since the automobile had been sold and the proceeds properly applied," 
and since the liability insurance policy had never been brought into Illinois. On appeal 
from the judgment of the appellate court affirming the order of the county court, held, 
that since under the liability policy the decedent could have enforced his rights of ex- 
oneration and indemnification against the insurance company in Illinois, where the 
company was licensed to do business, the policy is an asset of the estate in Illinois; 
hence the county court had jurisdiction and was under a duty to appoint an adminis- 
trator. Order of revocation reversed. Furst v. Brady.? 

The Illinois court would have been without jurisdiction to appoint an ancillary ad- 
ministrator if it had been unwilling to expand the concept of assets to include a con- 
tingent right of exoneration and indemnification under a liability insurance policy.3 
The instant case thus raises the question, in traditional terminology, as to what is the 
“situs” of a liability insurance policy for the purpose of administering the estate of a 
decedent. But it may be doubted whether a chose in action, an intangible represented 
by a liability policy, can be regarded as haviag a “situs” —the words “intangible” and 
“situs” being contradictory.4 The questions, therefore, are (1) where will the relation- 
ship represented by the policy be recognized and enforced, and (2) where, as a matter 
of policy in the administration of a decedent’s estate, should it be enforced? 

The courts have been influenced by several conflicting policies in administering de- 


*S Defendant’s Reply Brief, at 18, 19. 

6 Note 8 supra. Cf. the multiple collection clause in Levy v. Cleveland C. C. & St. L. R. 
Co., 210 App. Div. 422, 206 N.Y. Supp. 261 (1924). 

‘Til. Rev. Stat. (1939) c. 3, §§ 71-72. 2375 Ill. 425, 31 N.E. (2d) 606 (1940). 


3 See Robinson v. Carroll, 87 N.H. 114, 174 Atl. 772 (1934); Christy v. Vest, 36 Iowa 285 
(1873); Jeffersonville R. Co. v. Swayne’s Adm’r, 26 Ind. 477 (1866). 


4 See Goodrich, Conflict of Laws 468 (1938). 
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cedents’ estates.’ The policy underlying the universal or single administration doc- 
trine is to reduce the costs of administration and minimize taxation. Thus the domi- 
ciliary representative is regarded as the sole successor to all the personal property of 
the decedent.’ A second theory regards a relationship evidenced by an instrument as 
having a situs for the purpose of administration only where the instrument itself is 
found.* A third policy, the protection of local claimants against a nonresident de- 
cedent, is represented by the holding in the instant case. To effectuate this policy, it 
has been held that choses in action are assets for the purpose of administration wher- 
ever the debtor is subject to suit.» Since the insurance company, authorized to do 
business in Illinois, could have been sued there by the insured,’* it would seem that it 
was justifiably held that the insurance policy was an asset in Illinois. 

Although the uniformity and economy of the single administration doctrine make 
it desirable as a general rule," the holding of the principal case may be supported. 
Since the administrator of the decedent’s estate is the instrumentality of the claimants 
against the insurer, it can hardly be doubted that he will give adequate notice of a suit 
for damages to the insurance company so that it may defend the action. And it is no 
inconvenience to the insurance company to defend any action brought against the ad- 
ministrator in Illinois, since the company, doing business in Illinois, will have local 
counsel readily available. Furthermore, since Illinois was the scene of the accident, the 


5 3 Beale, Conflict of Laws 1467 (1935). 
® Goodrich, Problems of Foreign Administration, 39 Harv. L. Rev. 797, 830-31 (1926). 


7 See Wilkins v. Ellett, 9 Wall. (U.S.) 740, 742, (1869); McKinzie v. United States, 34 Ct. 
Cl. 278 (1899); Putnam v. Pitney, 45 Minn. 242, 47 N.W. 790 (1891). 

® Under this theory the mercantile specialty is expanded to include unsealed as well as 
sealed instruments. Consequently, the unsealed instrument is brought within the rule that 
a chose in action evidenced by a mercantile specialty is an asset to be administered by the ad- 
ministrator of the jurisdiction where it is found. See Iowa v. Slimmer, 248 U.S, 115 (1918) 
(notes and bonds); New York Life Ins. Co. v. Smith, 67 Fed. 694 (C.C.A. oth 1895), cert. den. 
159 U.S. 262 (1895) (insurance); Merrill v. New England Mutual Life Ins. Co., 103 Mass. 245 
(1869) (insurance); Lang’s Estate, 301 Pa. 429, 152 Atl. 570 (1930) (promissory note); Ellis v. 
Ins. Co., too Tenn. 177, 43 S.W. 766 (1897). 

New England Mutual Life Ins. Co. v. Woodworth, 111 U.S. 138 (1884) (insurance); 
Southern Pacific Co. v. DeValle da Costa, 190 Fed. 689 (C.C.A. 1st 1911) (claim for wrongful 
death); Rockford v. Metropolitan Life Ins. Co., 88 Ind. App. 540, 164 N.E. 713 (1929) (in- 
surance); Sharp v. Cincinnati, N.O. & T.P. R., 133 Tenn. 1, 179 S.W. 375 (1915) (claim for 
wrongful death). 

In several jurisdictions administration has been permitted merely because a debtor was 
temporarily within the jurisdiction. Saunders v. Weston, 74 Me. 85 (1882); Turner v. Camp- 
bell, 124 Mo. App. 133, 101 S.W. 119 (1907); Fox v. Carr, 16 Hun (N.Y.) 434 (1879). In one 
case administration was authorized because the property of a debtor could be attached in the 
jurisdiction. Wilmington Trust Co. v. De Paris, 5 Boyce (Del.) 565, 96 Atl. 30 (1915). 

t° Til. Rev. Stat. (1939) c. 73, § 724. See Nat’l Can Co. v. Weirton Steel Co., 314 Il. 280, 
145 N.E. 389 (1924); Frank Simpson Fruit Co. v. Atcheson, T. & S. F. R. Co., 245 Ill. 596, 
92 N.E. 524 (1910). 

*t Goodrich, op. cit. supra note 6; Carey, A Suggested Fundamental Basis of Jurisdiction 
with Special Emphasis on Judicial Proceedings Affecting Decedents’ Estates, 24 Ill. L. Rev. 44 
(1930). But see Buchanan and Myers, The Administration of Intangibles, 48 Harv. L. Rev. 
gt (1935); cf. Baker v. Baker, Eccles & Co., 242 U.S. 394, 404-405 (1917). 
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local forum is apt to be most convenient for witnesses, most of whom are probably 
local residents. Nor will administration in Illinois for the purpose of enabling local 
tort claimants to reach the insurer prejudice general creditors of the estate, since the 
liability policy is not an asset subject to their claims. Finally, a judgment obtained by 
the tort claimants against the ancillary administrator will not affect the domiciliary 
administration, since the judgment cannot be enforced in Missouri." 

Insofar as the instant case is a mechanism by means of which injured persons may 
enforce their claims against the local assets of deceased non-resident tortfeasors, it 
represents a judicial complement to non-resident motorist statutes. These statutes 
have been held to create, for the purpose of service of process, a principal and agent 
relation between the tortfeasor and a state official, which is revoked upon the death of 
the tortfeasor.'4 Consequently, if the tortfeasor has died, the statute is of no benefit to 
the tort claimant. But with the expansion of the concept of assets to include even con- 
tingent claims of exoneration and indemnification, the injured person, through the de- 
vice of an administration of the decedent’s estate,'5 has an effective means of recovery 
at least to the extent of the insurer’s liability. 


Criminal Law—Conditional Pardon—Reservation of Right to Make Ex Parte Revo- 
cation—{Federal].—A conditional pardon granted to the petitioner provided that if he 
failed to fulfil its conditions he might “by executive order made and entered upon the 
Executive Journal, be re-arrested . . . . and required to serve out the unexpired term 
of .... [his] sentence.” The pardon was revoked without notice or opportunity for a 
hearing. The petitioner thereupon instituted a habeas corpus proceeding in the coun- 
ty court, claiming that such arbitrary action violated due process, but the Kentucky 
Court of Appeals stayed the suit on the ground that the terms of the pardon reserved 
to the governor the right to make an ex parte revocation, and that by acceptance of 
the pardon the petitioner had consented to its terms.' A similar petition was then filed 
in the federal district court, which held that, while in its opinion the terms of the par- 
don did not reserve the right to make an ex parte revocation, in view of the contrary 
determination of this question by the highest court of the state, the writ should not be 


” This argument would not be applicable where administration was sought in a state not 
the scene of the accident. The other reasons indicated, however, would seem sufficient to sup- 
port administration. But the court might properly refuse to grant administration where the 
only relation between the state and the parties was that the insurer was licensed to do busi- 
ness in that state. But cf. Gordon v. Shea, 300 Mass. 95, 14 N.E. (2d) ros (1938). 


3 First Nat’l Bank of Brush v. Blessing, 231 Mo. App. 288, 98 S.W. (2d) 149 (1936); 
Johnson v. Powers, 139 U.S. 156 (1891); Rosenthal v. Renick, 44 Ill. 202 (1867). 


™ Donnelly v. Carpenter, 55 Ohio App. 463, 9 N.E. (2d) 888 (1936); Dowling v. Winters, 
208 N.C. 521, 181 S.E. 751 (1935); Young v. Potter Title and Trust Co., 115 N.J.L. 518, 181 
Atl. 44 (1935); State ex rel. Ledin v. Davidson, 216 Wis. 216, 256 N.W. 718 (1934). Fora dis- 
cussion of this restrictive interpretation of non-resident motorists’ statutes see Culp, Recent 
Developments in Actions against Nonresident Motorists, 37 Mich. L. Rev. 58, 71 (1938). 


*s Gordon v. Shea, 300 Mass. 95, 14 N.E. (2d) 105 (1938); Robinson v. Carroll, 87 N.H. 114, 
174 Atl. 772 (1934). 


* Commonwealth ex rel. Meredith v. Hall, 277 Ky. 612, 126 S.W. (2d) 1056 (1939). 
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issued.* On certificate of probable cause to the Circuit Court of Appeals for the Sixth 
Circuit, held, that the state court’s interpretation of the terms of the pardon must be 
accepted as conclusive, but due process of law requires that the petitioner be granted 
a reasonable opportunity to meet the accusation of having violated the conditions of 
the pardon. Fleenor v. Hammond.3 

In the absence of a statute or an express reservation of the right to make an ex parte 
revocation, the conditionally pardoned convict is entitled to a judicial hearing as to 
whether he has in fact violated the terms of the pardon.4 Nevertheless, where such an 
express reservation has been inserted in a conditional pardon, it has uniformly been 
held valid,’ and acceptance of the pardon by the grantee has been deemed a waiver of 
his right to a hearing.* The principal case is the first to hold that action in accordance 
with an express reservation is violative of due process. 

A result similar to that of the instant case could have been reached by the state 
court had it decided that the terms of the pardon did not expressly authorize an ex 
parte revocation. While the pardon in the principal case appears to waive a judicial 
hearing in that the ultimate decision is left with the executive, it is not clear that it was 
intended to waive the right to a hearing before the executive officer. Unlike pardons in 
which the right of the executive to make an ex parte determination is explicit,’ the par- 
don in the instant case does not indicate the procedure to be followed by the governor. 
Since the terms of a conditional pardon are to be interpreted in the manner most favor- 


? Fleenor v. Hammond, 28 F. Supp. 625 (Ky. 1939). For a discussion of this case see 24 
Minn. L. Rev. 584 (1940). 


3.116 F. (2d) 982 (C.C.A. 6th 1941). 


4 The practice was to bring the conditionally pardoned convict before the court to show 
cause why execution should not be awarded against him on his original sentence. He was 
awarded a jury trial on the question of identity, and after a finding by the jury that he was the 
man previously convicted, he was entitled to be heard as to why sentence should not be passed 
upon him. See State v. Horne, 52 Fla. 125, 140, 42 So. 388, 393 (1906). Statutes permitting 
the revocation of a parole or a suspended sentence without a hearing before some competent 
body have been declared unconstitutional. People v. Strassheim, 242 Ill. 359, 90 N.E. 118 
(1909); People v. Moore, 62 Mich. 496, 29 N.W. 80 (1886); see Escoe v. Zerbst, 295 U.S. 490, 
493 (1935). 


5 Ex parte Frazier, 91 Tex. Crim. 475, 239 S.W. 972 (1922). 


6 It has been argued that the convict should not be bound by his consent to the terms of the 
pardon because of the circumstances under which the consent was given, but lawful imprison- 
ment is not considered duress. Ex parte Wells, 18 How. (U.S.) 307, 315 (1855). Courts have, 
however, frequently granted a hearing notwithstanding such clauses. See Muckle v. Clarke, 
12 S.E. (2d) 339, 342 (Ga. 1940); State ex rel. Bedford v. McCorkle, 163 Tenn. 1o1, 106, 
40 S.W. (2d) 1015, 1016 (1931); Ex parte Davenport, 110 Tex. Crim. 326, 7 S.W. (2d) 589 
(1927). Contra: State ex rel. Rowe v. Conners, 166 Tenn. 393, 61 S.W. (2d) 471 (1933). 


7 Cf. Ex parte Frazier, 91 Tex. Crim. 475, 476, 239 S.W. 972 (1922): “. . . . if the [petitioner] 
is guilty of any misconduct . ... or there arises any other good and sufficient reason in the 
opinion of the governor . . . . this pardon is subject to be revoked at the governor’s discretion. 
....” Exparte Houghton, 49 Ore. 232, 89 Pac. 801 (1907): “.... the governor . . . . when- 
ever he is satisfied, by such investigation as he may see fit to make [that the conditions of the 
pardon have been violated] may revoke the same without notice, and without the intervention 
of any court 
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ble to the recipient,’ it would seem that the state court should not have construed the 
pardon as waiving the petitioner’s right to a hearing before the executive. 

Given this interpretation, however, the circuit court of appeals was faced with the 
problem of determining the validity of the waiver. Previous to the instant case, it was 
stated that, since the granting of a pardon is a matter of grace and not of right, a par- 
don might be made subject to any conditions not illegal, immoral, or impossible of per- 
formance.’ It was also said that since the convict would have been required to serve 
out his full sentence without further process of law had no pardon been granted, no fur- 
ther process of law is prerequisite to requiring him to serve out his full term by revoking 
the pardon.'° 

Strictly speaking, however, the granting of a conditional pardon is not a matter of 
grace. As in the case of a suspended sentence or a parole, it signifies a realization that 
the interests of society are best served by the imposition of a shorter term of punish- 
ment than that originally imposed; only such restrictions as are consonant with this 
aim should therefore be appended. Except insofar as the terms of a conditional pardon 
may require of the grantee a higher standard of conduct than that demanded of the 
ordinary citizen, its holder, so long as he abides by the conditions, may be considered 
as entitled to such benefits as would follow from completion of his term of punishment 
and restoration to the status of a citizen.*2 Furthermore, since a conditional pardon 
may be revoked only in consequence of conduct subsequent to the granting of the par- 
don, and not upon the basis of the original sentence, it seems clear that the previous 
conviction should not affect the petitioner’s right to due process in determining the 
question of performance or non-performance of the conditions."? Provisions limiting 
the freedom of action or otherwise requiring a special standard of conduct from the 
pardoned convict are justifiable to protect society and insure against any “backslid- 
ing” on his part. But society is not better protected by the device of ex parte revoca- 
tion,'4 and it may be suggested that the possibility of the misuse of such power, par- 
ticularly in connection with political matters, outweighs any possible administrative 
advantages. 

However salutary the principal enunciated by the circuit court of appeals, its ap- 
plication to the peculiar circumstances of this case might well be criticized.'s Although 


§ Osborn v. United States, 91 U.S. 474, 478 (1875); In re Charles, 115 Kan. 323, 328, 222 
Pac. 606, 608 (1924); Lee v. Murphy, 22 Gratt. (Va.) 789, 800 (1872). 

9 Ex parte Wells, 18 How. (U.S.) 307 (1855); Spencer v. Kees, 47 Wash. 276, 91 Pac. 963 
(1907); Muckle v. Clarke, 12 S.E. (2d) 339 (Ga. 1940). 

*¢ See Arthur v. Craig, 48 Iowa 264, 268 (1878); Ex parte Horine, 11 Okla. Crim. 517, 523, 
148 Pac. 825, 827 (1915). 

't Bonaparte, The Pardoning Power, 19 Yale L. J. 603 (1910); see Biddle v. Perovich, 274 
U.S. 480, 486 (1927). 

™ Ex parte Rice, 72 Tex. Crim. 587, 597, 162 S.W. 891, goo (1914); see Ex parte Alvarez, 
50 Fla. 24, 32, 39 So. 481, 484 (1905). 

3 Hebert v. Louisiana, 272 U.S. 312, 316 (1926); Jones v. Commonwealth, 97 F. (2d) 335, 
338 (C.C.A. 6th 1938). 

+4 Since the arrest may be made prior to the hearing, the right to a hearing does not affect 
the speed with which a conditionally pardoned convict suspected of violation of a condition of 
his pardon may be taken into confinement. 

's The discharge of the petitioner was made contingent upon the amendment of his petition 
to allege unequivocally that if granted a hearing he could show that he had fully complied with 
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it is settled that the federal courts have power to discharge a prisoner from the custody 
of a state court in order to protect his rights under the federal Constitution,"* such 
power should be employed only in the exercise of a “sound discretion,’’*’ since it inter- 
feres with the orderly processes of the state courts."* Inasmuch as state courts are 
equally charged with the duty of complying with the due process clause of the Four- 
teenth Amendment,”? only judgments in clear violation of its requirements should be 
set aside by the federal courts.2° Moreover, in the instant case one of the conditions of 
the petitioner’s pardon was that he be “law-abiding”; as a matter of fact, when the 
pardon was revoked he was under indictment for murder." 

The principal case leaves unanswered the question as to what standard of hearing 
will be deemed due process. The precise holding stipulated only that the executive 
may not reserve the power to revoke a pardon without a hearing. It appears that a 
reservation of power to revoke by executive order after a hearing would be sustained. 
To what extent the executive’s action must be in conformity with the weight of the 
evidence introduced is not indicated. State courts have previously refused to review 
the revocation of a conditional pardon where by its terms fina] determination rested 
with the governor, on the ground that he would not be bound by such a review.” If 
the finding of the governor upon hearing is made conclusive regardless of the evidence 
introduced, the sole result of the instant decision may be an added formality in the re- 
vocation procedure. The present decision may contemplate a review by the courts of 
the executive’s action, at least to determine whether that action, taken after a hearing, 
was arbitrary.?3 


Income Taxes—Deductions—Expenditure to Affect Legislation Not Deductible— 
[Federal].—In 1924 the taxpayer-respondent was employed by a large part of the Ger- 
man textile interests to secure reimbursement from Congress for property seized under 
the Trading with the Enemy Act of 1917.' The expenses of the undertaking were to be 
borne by the taxpayer in return for a fee contingent upon the value of the property re- 
covered. Pursuant to the contract the taxpayer hired a publicity organization, the 
members of which wrote pamphlets, prepared news items and arranged for speeches 
and editorial space. After the passage of the Settlement of War Claims Act of 1928, 
the taxpayer sought to deduct from its federal income tax return, as “ordinary and 
necessary” business expenses, certain sums paid to the publicity organization. The 


the terms of the pardon. Fleenor v. Hammond, 116 F. (2d) 982, 987 (C.C.A. 6th 1941). Never- 
theless, petitioner was granted another pardon upon the condition that he leave the state. 

6 United States ex rel. Buchalter v. Lowenthal, 108 F. (2d) 863 (C.C.A. 2d 1940). 

*7 United States ex rel. Kennedy v. Tyler, 269 U.S. 13, 17 (1925). 

#8 As to the methods of obtaining federal review of state decisions, see Nutting, The Su- 
preme Court, the Fourteenth Amendment and State Criminal Cases, 3 Univ. Chi. L. Rev. 244, 
254-60 (1936). 

"9 See Ex parte Royall, 117 U.S. 241, 247 (1886). 

2° See Frank v. Mangum, 237 U.S. 309, 329 (1915). 

N.Y. Times, col. 2, p. 8 (July 6, 1938). 

22 See Ex parte Frazier, 91 Tex. Crim. 475, 477, 239 S.W. 972, 973 (1922). 

*3 Fleenor v. Hammond, 116 F. (2d) 982, 986 (C.C.A. 6th 1941). 

* 40 Stat. 411 (1917), 50 U.S.C.A. appendix (1928). 245 Stat. 254 (1928). 
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Commissioner of Internal Revenue ruled that the deductions were prohibited by the 
treasury regulations as an expenditure for the “promotion or defeat of legislation.” 
The Board of Tax Appeals reversed the ruling, on the ground that the treasury regula- 
tions did not apply and that the board had previously allowed similar deductions.‘ On 
appeal by the commissioner to the Circuit Court of Appeals for the Third Circuit, held, 
that expenditures made in accordance with a contingent fee contract to promote the 
passage of legislation cannot be deducted from gross income as an “ordinary and neces- 
sary” business expense. Com’r v. Textile Mills Corp.s 

Section 23a of the Revenue Act of 1928° permits deductions for “all the ordinary 
and necessary expenses... . in carrying on any trade or business 
expenditure must be both “ordinary” and “necessary,’’? the term “necessary” has sel- 
dom occasioned any difficulty. It has been interpreted as not requiring anything more 
than that the expenditure be “helpful” to the undertaking.* The term “ordinary,” 
while generally taken to mean that the expenditure must be in accord with business 
conduct in similar enterprises, has been the source of much contention.** 

What may be deducted is often defined more specifically in treasury regulations. 
Thus a regulation under the Revenue Act of 1928 provides that “sums . . . . for lobby- 
ing purposes, the promotion or defeat of legislation, the exploitation of propaganda .... 
are not deductible x It is doubtful, however, whether this section has the force 
of law, as against seemingly contrary decisions of the Board of Tax Appeals. It might 
of course be argued that, because Congress has reenacted the statute several times since 
the regulation first appeared in 1921, Congress has adopted the regulation as its own.” 
However, since the quoted regulation appears in a section dealing with donations, its 
application to deduction of business expenses is doubtful, and it might be said that the 
resulting ambiguity prevents the operation of the reenactment rule." Moreover, the 


3 Treas. Reg. 74, art. 262 (1931). 

4 Textile Mills Securities Corp. v. Com’r, 38 B.T.A. 623 (1938). 

$117 F. (2d) 62 (C.C.A. 3d 1940). 

® 45 Stat. 799 (1928). 

7 Welch v. Helvering, 290 U.S. 111 (1933); Lloyd v. Com’r, 55 F. (2d) 842 (C.C.A. 7th 
1932); 3 Paul and Mertens, The Law of Federal Income Taxation § 23.38 (1934). But see 
Harris & Co. v. Lucas, 48 F. (2d) 187, 188 (C.C.A. 5th 1931). 

8 Welch v. Helvering, 290 U.S. 111 (1933). 


* Ibid.; Deputy v. Du Pont, 308 U.S. 488, 495 (1940). 


© Kornhauser v. United States, 276 U.S. 145 (1928); Old Mission Co. v. Helvering, 293 U.S. 
289 (1934); Helvering v. Evening Star Newspaper Co., 78 F. (2d) 604 (C.C.A. 4th 1935). 
Formerly, charitable and other donations could be deducted not as such but as business ex- 
penses. 1 Univ. Chi. L. Rev. 818 (1934). The resulting confusion of cases has been clarified by 
express provisions of the Revenue Act of 1936 (49 Stat. 1648, 1661 (1936)), which allow de- 
ductions for donations in certain enumerated cases. 


™ Treas. Reg. 74, art. 262 (1931). 


™ National Lead Co. v. United States, 252 U.S. 140 (1920); Helvering v. Reynolds Tobacco 
Co., 306 U.S. 110 (1939). For criticism of the re-enactment rule, see Paul, Use and Abuse 
of Treasury Regulations in Statutory Construction, 49 Yale L. J. 660 (1940). 


3 Burnet v. Chicago Portrait Co., 285 U.S. 1 (1932); Estate of Sanford v. Com’r, 308 U.S. 
39 (1939). This regulation, however, has been given the force of law. Sunset Scavenger Co., 
Inc. v. Com’r, 84 F. (2d) 453 (C.C.A. oth 1936). 
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interpretations of the Board of Tax Appeals are also regarded as evidence of the admin- 
istrative construction of the statute,"4 and their decisions, apparently contrary to the 
regulation,’s add further weight to the argument that Congress has not enacted the 
regulation.’** Finally, the statute may be construed as giving the commissioner a mere 
fact-finding power as to what is “ordinary and necessary” in particular cases, with no 
intention on the part of Congress to adopt any administrative fact determination."” 

Because of the uncertainty as to the status and effect of treasury regulations, the 
deductibility of propaganda expenditures probably must be determined by applying 
the words of the statute itself. Expenditures for purposes which are said to violate 
public policy have often been taxed on the ground that they are not “ordinary” ex- 
penses. The public policy test of deductibility has met with serious criticism, much of 
it similar to criticism levied against the use of income tax evasion to enforce the crimi- 
nal law."* It is a test interpolated into a statute otherwise silent on the subject. In 
addition to the vagueness of the test the determination as to what is desirable policy is 
hardly within the scope of the judicial procedure. 

While lobbying expenditures have generally been held to be against public policy,” 
as tending to interfere with freedom of legislative action, deductions of expenditures 
designed to influence legislation have been permitted by both the Board of Tax Ap- 
peals and the federal courts.*? Thus assessments paid to a trade association to publicize 


4 Helvering v. New York Trust Co., 292 U.S. 455 (1934); see Biddle v. Com’r, 302 U.S. 
573, 582 (1938). 
*s Note 21 infra. 


*© When the Board of Tax Appeals decisions and treasury regulations are inconsistent, per- 
haps both should be ignored in the judicial interpretation of the statute. Cf. Estate of Sanford 
v. Com’r, 308 U.S. 39 (1939). The Revenue Act of 1936, allowing corporate donations, adopted 
wording similar to that used in the treasury regulation under the 1928 act (Treas. Reg. 74, art. 
262 (1931)). The argument was made in the principal case that the design of Congress would 
be defeated if these expenditures, which could not be deducted as donations, could be deducted 
as business expenses. But the 1936 statute is applicable in the instant case only if it is said that 
in 1936 Congress defined what “ordinary and necessary” expenses had meant from the be- 
ginning. 

17 See dissenting opinion of Marcus, J., in Com’r v. Textile Mills Securities Corp., 117 F. 
(2d) 62, 75 (C.C.A. 3d 1940). The courts have never directly held that the statute confers 
such a power on the commissioner. However, it has often been said that the commissioner’s 
decisions as to deductibility are presumed to be correct. Welch v. Helvering, 290 U.S. 111 
(1933); Alexander Sprunt & Son, Inc. v. Com’r, 64 F. (2d) 424 (C.C.A. 4th 1933); cf. Wickwire 
v. Reinecke, 275 U.S. ror (1927). 


*® Deduction of Business Expenses: Illegality and Public Policy, 54 Harv. L. Rev. 852 
(1941). 

*9 Some tribunals, agreeing that certain conduct is lobbying, distinguish between proper 
and improper lobbying conduct. Winton v. Amos, 255 U.S. 373 (1921); Sunset Scavenger Co., 
Inc. v. Com’r, 31 B.T.A. 758 (1934). The general tendency, however, is to treat all lobbying as 
improper. 

2° The Board of Tax Appeals in the instant case allowed the deduction because Congress 
had “invited” an appeal to the legislature. The invitation was inferred from a portion of the 
Trading with the Enemy Act which provided that “after the end of the war any claim of any 
enemy ....toany.. . . property received and held by the Alien Property Custodian . . . . shall 
be settled as Congress shall direct.” 40 Stat. 411,423 (1917), 50 U.S.C.A. appendix § 12 (1928). 
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views concerning pending legislation affecting the taxpayer have been held deductible.” 
It would seem that the deduction might equally well have been allowed in the instant 
case.*? There was no personal solicitation of legislators,?3 the expenditure was ordinary 
in the taxpayer’s business, and the consequences were obviously a “direct” benefit to 
the taxpayer.*4 True, in the trade association cases the taxpayer spends his funds in- 
cidentally to another, judicially approved enterprise, while in the instant case the tax- 
payer’s whole business was the procurement of legislation.*5 But the statute allows de- 
ductions in “amy trade or business”;?* and in view of the fact that social scientists 
usually agree that some organized method of persuasion is inevitable in a democracy, 


** Payments of dues to trade associations which maintain a constant vigilance over any 
legislation have been held deductible. Goulds v. Mersereau Co., Inc., 21 B.T.A. 1316 (1931); 
Appeal of California Brewing Ass’n, 5 B.T.A. 347 (1926). 

In the early twenties the American Association of Railroad Executives raised $1,000,000 
through assessment of railroad corporations to conduct a gigantic advertising campaign, in an 
effort to win public favor and promote “sound national legislation” regarding transportation. 
Deductions for this assessment were constantly allowed both by the Board of Tax Appeals 
and the lower federal courts. Texas & P. R. Co. v. United States, 52 F. (2d) ro40 (Ct. Cl. 1931); 


Los Angeles & S. L. R. Co. v. Com’r, 18 B.T.A. 168 (1929); Missouri Pacific R. Co. v. Com’r, 
22 B.T.A. 267 (1931). 


= But cf. Kyne v. Com’r, 35 B.T.A. 202 (1936). A problem similar to that in the instant 
case arises when public utilities attempt to include lobbying expenses in a statement for rate- 
making purposes. Public Utilities’ Expenditures to Influence Public Opinion, 14 Corn. L. Q. 
233 (1929). 

23 Deductions have not been allowed when the expenditure was for personal solicitation. 
Nicholson v. Com’r, 38 B.T.A. 190 (1938); Easton Tractor & Equipment Co., Inc. v. Com’r, 
35 B.T.A. 189 (1936); cf. Wofford v. Com’r, 15 B.T.A. 1225 (1929), aff’d sub nom. Lucas 
v. Wofford, 49 F. (2d) 1027 (C.C.A. sth 1931). 


24 The general community benefit from better laws and lower taxes is not enough. Bishop 
Trust Co., Ltd. v. Com’r, 36 B.T.A. 1173 (1937). The benefit from the tariff protections in the 
hosiery industry is evidently a “direct” benefit (Richmond Hosiery Mills v. Com’r, 6 B.T.A. 
1247 (1927)), but not so if the contributor would benefit simply from the general prosperity in 
the protected area (Kirby v. Com’r, 35 B.T.A. 578 (1937)). Sometimes the expenses for 
lobbying which was probably improper have been taxed not because of impropriety but on the 
ground that no showing of a business benefit had been made. Adler Co. v. Com’r, 10 B.T.A. 
849 (1928); Appeal of Cavanaugh, 2 B.T.A. 268 (1925). In the majority opinion in the in- 
stant case, for instance, the court questioned (apparently seriously) whether the expenditure 
had benefited the taxpayer. Com’r v. Textile Securities Corp., 117 F. (2d) 62, 65-66 (C.C.A. 
3d 1940). 

*5 If the identity of lobbyists is concealed from the legislators, the arrangement is very likely 
against public policy. Marshall v. Baltimore & O. R. Co., 16 How. (U.S.) 314 (1853). A 
fortiori if the identity of the agents is concealed from the tax authorities the deduction is dis- 
allowed. Appeal of National Concrete Co., 3 B.T.A. 777 (1926). There is a kind of conceal- 
ment in the present case insofar as the taxpayer inspired news stories and editorials whose 
source would remain unknown to the reader. Yet in political discussion are not the sources of 
information and argument usually partisan? 


% 45 Stat. 799 § 23(a) (1928). Not all recognized means of gaining a livelihood are business 
enterprises within the meaning of the statute. David A. Reed v. Com’r, 13 B.T.A. 513 (1928) 
(campaign expenses of candidate for United States Senate not deductible because running for 
office is not a “trade or business’). 
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the circumstance that the taxpayer’s entire business was persuasion should not prevent 
the deduction. Furthermore, the work of the taxpayer was part of a general plan where- 
by war-confiscated property claims in Germany and the United States had been com- 
promised.??7 Such an agreement would seem to be of such public usefulness that ex- 
penses toward its execution should not be penalized in any way. 

Also, in the instant case, it was said that the deduction could not be allowed be- 
cause the expenditure was made in pursuance of a contract which was itself contrary 
to public policy.* Not only may the use of this argument be criticized on the ground 
that refusal of the deduction is not a proper means of enforcing the policy, but it may 
also be objected to because it is not at all clear that the contract was against public 
policy. If, under Erie v. Tompkins, state law is applicable,?* the federal courts are faced 
with a variety of state decisions,3* some of them holding that contingent fee contracts 
for lobbying are void,** others holding that the contracts are valid unless there is proof 
that improper acts were actually contemplated or done.** Under the federal decisions, 
there is an equal lack of uniformity. Usually, where there has been personal contact 
with individual legislators, the contract is held void. Yet in one case the court allowed 
quasi-contractual relief to lobbyists for the Choctaw Indians in spite of the fact that 
the claimants engaged in all types of lobbying activity, including personal solicitation. 
If personal solicitation does not render the contract void, it would sgem that, a fortiori, 
a contract for the type of activity involved in the instant case would be enforcible. 
One court, recognizing the confusion of the precedents, sought to harmonize the cases 
on the basis that seeking “debt” legislation was proper but seeking “favor”’ legislation 


27H. Rep. 17, 7oth Cong., 1st Sess. (1927). 


28 In Easton Tractor & Equipment Co., Inc. v. Com’r, 35 B.T.A. 189 (1936),a similar theory 
was employed in denying the deduction. 


29 State law, especially with reference to the definition of interests in real property, has often 
been applied in federal taxation cases. Paul, The Effect on Federal Taxation of Local Rules of 
Property, in Paul, Selected Studies in Federal Taxation (1938); Waller v. Com’r, 40 F. (2d) 892 
(C.C.A. 5th 1930); Herold v. Com’r, 42 F. (2d) 942 (C.C.A. sth 1930). The recent tendency 
of the Supreme Court, however, has been to rely upon the general type of economic interest, 
rather than the technicalities of property law, and thereby to avoid the application of state 
law. Palmer v. Bender, 287 U.S. 551 (1933). 


3° Contracts—Validity of Lobbying Contracts, 14 Minn. L. Rev. 163 (1930); 45 Yale L. J. 


731 (1936); Right to Recover Compensation for Services Rendered under a Lobbying Con- 
tract, 78 U. of Pa. L. Rev. 401 (1930). 


3* Marshall v. Baltimore & O. R. Co., 16 How. (U.S.) 314 (1853); Hazelton v. Shockells, 


202 U.S. 71 (1906); Richardson v. Scott’s Bluff County, 59 Neb. 400, 81 N.W. 309 (1899); 
Coquillard’s Adm’r v. Bearss, 21 Ind. 479 (1863). 


# State v. Okanogan County, 153 Wash. 399, 280 Pac. 31 (1929); Parkey v. Brock, 222 Ky. 
34, 299 S.W. 1061 (1927); Denison v. Crawford County, 48 Iowa 211 (1878); Hunt v. Test, 
8 Ala. 545 (1845). 

33 Compare Meguire v. Corwine, 101 U.S. 108 (1879), Trist v. Child, 21 Wall. (U.S.) 441 
(1874), and Marshall v. Baltimore & O. R. Co., 16 How. (U.S.) 314 (1853) with Steele v. 
Drummond, 275 U.S. 199 (1927), Winton v. Amos, 255 U.S. 373 (1921), Valdes v. Larrinaga, 
233 U.S. 705 (1914), and Nutt v. Knut, 200 U.S. 12 (1906). 


34 Winton v. Amos, 255 U.S. 373 (1921). 
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was not.35 Debt legislation was defined as that designed to satisfy a claim against the 
government while favor legislation grants some special private or group benefit from 
the state. The term “claim” is of course ambiguous, but it would seem that while the 
German interests had no “property” in the confiscated items,3* they certainly had 
some moral ground for reimbursement. 


Labor Law—Picketing—Injunction against Picketing Blended with Violence— 
[Federal].—The petitioner, a Chicago dairy company, employed the “vendor” sys- 
tem! for the distribution of its product. In an endeavor to compel the unionization of 
those employed in the distribution system, the defendant union attempted to negoti- 
ate with the petitioner. The failure of these efforts occasioned a wave of violence, fol- 
lowing which the union established placard-carrying patrols of one or two men before 
shops retailing the petitioner’s products. Although no violence took place on the picket 
lines, sporadic acts of violence continued elsewhere. After a hearing on a petition for an 
injunction, the master recommended that all picketing as well as violent acts be en- 
joined. The trial court enjoined the violence but specifically exempted peaceful picket- 
ing from the scope of the injunction. The Supreme Court of Illinois reversed and re- 
manded, directing a permanent injunction as recommended by the master.? On certi- 
orari, the Supreme Court of the United States held, that the decree did not violate the 
due process clause of the Fourteenth Amendment in enjoining acts of picketing in 
themselves peaceful when ‘‘enmeshed with contemporaneously violent conduct.” In- 
junction upheld, Justices Black, Reed, and Douglas dissenting. Meadowmoor Dairies, 
Inc. v. Milk Wagon Drivers Union.s 

The principal case might well be considered a foreseeable consequence of Thornhill 
v. Alabama.4 Mr. Justice Murphy there indicated rather vague limits to the protection 
afforded picketing as an exercise of the right to freedom of speech.s His criteria, ‘the 
clear danger of substantive evils” and “the interests of society,” appear to accord with 
prevailing notions as to the limitations on freedom of speech in general.6 Not until the 
principal case, however, has the Court indicated what circumstances and conditions 


38 Gesellschaft fiir Drahtlose Telegraphie, M.B.H. v. Brown, 64 App. D.C. 357, 78 F. (2d) 
410 (1935), cert. den. 296 U.S. 618 (1935); Brown v. Gesellschaft fiir Drahtlose Telegraphie, 
M.B.H., 70 App. D.C. 94, 104 F. (2d) 227 (1939), cert. den. 307 U.S. 640 (1939). 

% Cummings v. Deutsche Bank und Discontogesellschaft, 300 U.S. 115 (1937). 

*A “vendor” uses his own truck for delivery of milk which he purchases directly from 
dairies for resale to retailers, the dairies repurchasing from him all unsold milk. Since vendors 
work longer hours and earn less than union members, the use of the vendor system has enabled 
retailers to sell milk for less than milk distributed door-to-door by union members. Competition 
from sale of milk at a lower price in retail shops resulted in a decline in business for dairies em- 
ploying union members and a consequent loss of union membership. See Milk Wagon Drivers’ 
Union v. Lake Valley Farm Products, Inc., 311 U.S. 91, 95 (1940). 

* 371 Ill. 377, 21 N.E. (2d) 308 (1939). 

361 S. Ct. 552 (1941). 

4310 U.S. 88 (1940); cf. Carlson v. California, 310 U.S. 106 (1940). 

5 310 U.S. 88, 103-105 (1940). 

® See Cantwell v. Connecticut, 310 U.S. 296, 308 (1940); Schneider v. State, 308 U.S. 147, 
160 (1939); cf. Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940). 





780 THE UNIVERSITY OF CHICAGO LAW REVIEW 


will so alter the character of picketing as to remove it from the protection of the con- 
stitutional guarantee. While the factual situation in the principal case arguably brings 
it within the exceptions anticipated by Mr. Justice Murphy, the remoteness of the vio- 
lence from the picketing enjoined may, together with other factors, warrant the con- 
clusion that it marks a distinct broadening of the exceptions suggested in the Thornhill 
case. Not only were the pickets themselves completely non-violent,’ but their activ- 
ities did not induce violence on the part of others; moreover, the union explicitly dis- 
claimed the collateral acts of violence® and instructed its pickets to be orderly, and the 
evidence showed that the frequency and intensity of the violence had considerably de- 
creased. Any threat to the interests of society would thus have been adequately coun- 
tered by the decree of the trial court enjoining acts of violence.*® It is not clear that 
the activities of the placard-carriers increased the danger to society; rather they would 
seem to constitute an “effective exercise of the right to discuss freely industrial rela- 
tions which are matters of public concern,” in view of the public interest in the meth- 
od of distribution and the price of milk. The Court, however, chose to unite these ac- 
tivities, apparently legitimate in themselves, with violent acts committed by but a 
small portion of the union membership and temporally and spatially removed from 
the picketing. Comparison of the principal case with the decision of the Circuit Court 
of Appeals for the Sixth Circuit in NLRB v. Ford Motor Co. reveals g possible anomaly 
resulting from the treatment of picketing as an exercise of free speech. The court there 
refused to sustain a restriction upon an employer’s freedom to communicate, although 
the statements were made in an anti-union campaign which had included acts of vio- 
lence by the employer. The decision in the principal case would appear to require a 
contrary result. 


Inasmuch as many labor disputes involve a certain amount of physical violence, the 


decision in the principal case, which will most probably be widely followed, may be em- 
ployed to prohibit much otherwise legitimate labor activity. The frequent use in the 
past of vague concepts such as “coercion” and “intimidation” as the basis for issuance 
of anti-labor decrees’ demonstrates that this fear is not unfounded. The Court sug- 


7 61 S. Ct. 552, 564 (1941). In this respect the Court’s citation of Nann v. Raimist, 255 N.Y. 
307,174 N.E. 690 (1931), as a comparable situation seems questionable. In that case the union 
was enjoined from all picketing only after violation of a previous injunction permitting peaceful 
picketing showed that the union was incapable of non-violent picketing. 

8 61 S. Ct. 552, 558 (1941). The union accepted the injunction against violence. Cf. Busch 
Jewelry Co. v. United Retail Employees’ Union, Local 830, 281 N.Y. 150, 22 N.E. (2d) 320 
(1939), noted in 7 Univ. Chi. L. Rev. 171 (1939), where the union sponsored mass picketing 
and other disorderly acts. 

961 S. Ct. 552, 565 (1941). 

1 Any intimidating effect the picketers may have had on the consumers because of the 
latter’s association of the collateral acts of violence with the picketers would have been re- 
moved by enjoining the violence. 

™ Thornhill v. Alabama, 310 U.S. 88, 104 (1940). 


1 114 F. (2d) gos (C.C.A. 6th 1940), cert. den. on other grounds, 61 S. Ct. 621 (1941), noted 
in 8 Univ. Chi. L. Rev. 350 (1941). 
"3 See Witte, The Government in Labor Disputes 58-59 (1932); Willcutt & Sons Co. 


v. Driscoll, 200 Mass. 110, 85 N.E. 897 (1908); Bull v. Int’l Alliance of Theatrical Stage Em- 
ployees, 119 Kan. 713, 241 Pac. 459 (1925). 
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gests that state legislation is the proper antidote for anti-labor injunctions.“ But com- 
paratively few state acts give such protection as does the Norris-LaGuardia Act," and 
the possibility under present conditions of the spread of such legislation is remote." 

Indeed, the Court’s suggestion appears to involve an implicit admission that labor 
cannot expect adequate protection for picketing from the judiciary under the free 
speech category. The holding of AFL v. Swing,” decided the same day as the principal 
case, may be cited against this view. There the Court held that, notwithstanding state 
common law which outlawed peaceful picketing in the absence of an immediate em- 
ployer-employee relationship, the constitutional guarantee of freedom of discussion 
applies. And it cannot be denied that the very recognition that there is a constitutional 
protection is important. Nonetheless, legislative recognition of picketing as a part of 
union activity essential to the attainment of union aims would provide a more realistic 
basis for defining the limits of its protection. 


Labor Law—Picketing—Interpretation of Statute Prohibiting “‘Loitering” near De- 
fense Industries—{Ontario].—The defendant, leader in a labor dispute, peacefully 
picketed the Windsor, Ontario, plant of Chrysler Corporation of Canada, Ltd. When 
he disregarded the request of a constable that he leave the premises, the defendant was 
arrested and convicted for violating Regulation 6(3) of the Defense of Canada Regula- 
tions (Consolidation) 1940, which provides that “no person loitering in the vicinity 
.... Of any premises [designated for the performance of services essential to the Ca- 
nadian defense program] shall continue to loiter in that vicinity after being requested 
by the appropriate person to leave it.”* Upon appeal to the Supreme Court of On- 
tario, held, that Regulation 6(3) applies, even though the “‘loiterer” is picketing the 
plant during a labor dispute. Judgment affirmed. Rex v. Burt.? 

Without the aid of written constitutional guarantees such as the first ten amend- 
ments to the Constitution of the United States, Canadian courts ordinarily protect fun- 
damental personal rights by means of a long-established technique of interpretation.’ 
They frequently resolve ambiguity in a social security act, an act imposing penalties, 

4 The Illinois anti-injunction statute, Ill. Rev. Stat. (1939) c. 48, § 2a, was interpreted 
by the lower court to apply only to disputes between employers and employees. Meadowmoor 
Dairies, Inc. v. Milk Wagon Drivers’ Union, 371 Ill. 377, 21 N.E. (2d) 308 (1939). 

18 For an analysis of state statutes see Riddlesbarger, State Anti-Injunction Legislation, 14 
Ore. L. Rev. 501 (1935); 23 Corn. L. Q. 339 (1938). 

6 Legislation pending in Congress and the state legislatures contemplates the curtailing 


rather than expansion of labor activities. See Picketing and Free Speech, 9 Geo. Wash. L. 
Rev. 185 (1940). 


1761 S. Ct. 568 (1941). 

* P.C. 4750, 3 Proclamations and Orders in Council 90 (Canada 1940); Defense of Canada 
Regulations (Consolidation) 1940, reg. 6(3). These regulations were made by the Governor 
General of Canada in Council pursuant to the War Measures Act 1914 (2d session) c. 2, § 6. 
Rev. Stat. Can. (1927) c. 206, § 3. Reg. 3(1) provides that the Minister of Justice designate 
certain industries which he considers essential to the defense program to which the regulations 
thereafter apply. 

[1941] 1 D.L.R. 598 (Ont.). 

3 Willis, Statutory Interpretation in a Nutshell, 16 Can. B. Rev. 1 (1938). 
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or a tax statute by employing “presumptions” to arrive at a hypothetical legislative 
intention.4 By declaring that Parliament could not have meant to abridge a common 
law right, take property without compensation, bar subjects from the courts, or inter- 
fere with personal liberty, the courts usually defeat what would seem to have been the 
actual legislative intention.’ When the Dominion is at war, however, the Canadian 
courts abandon these presumptions in interpreting wartime legislation and hold that 
in the emergency individual rights must be subordinated to the national purpose as 
stated by Parliament.‘ 

Picketing has fared similarly at the hands of the Canadian courts. They refuse to 
enjoin peaceful picketing connected with a labor dispute, even though the pickets are 
not related contractually to the enterpriser picketed.? But Regulation 6(3), as inter- 
preted by the court in the present case, seems to abridge completely this common law 
right. The defendant contended that the term “loitering” should not be construed to 
include peaceful picketing, because the right to strike was excepted from the scope of 
subsequent Regulations 27 and 29.* But the court refused to apply this saving proviso 
to Regulation 6(3), since the subsequent sections are widely separated from it and since, 
furthermore, they were drafted to prevent sabotage, while Regulation 6(3) was to pre- 


4 Willis, Administrative Law and the British North American Act, 53 Harv. L. Rev. 251 
(1939). , 

5 Note 3 supra; Rex v. Halliday, [1917] A.C. 260 (involving a conflict between the ordinary 
presumptions in favor of the subject and the desire of the court to promote national unity in an 
emergency); Croxford v. Universal Ins. Co., Ltd., [1936] 1 All Eng. 151 (C.A.) (construing the 
workmen’s compensation acts in favor of the classes of persons for whose benefit they were 
passed). Jennings, Courts and Administrative Law—The Experience of English Housing Legis- 
lation, 49 Harv. L. Rev. 426 (1936); Hancock, Discharge of Deportees on Habeas Corpus, 14 
Can. B. Rev. 116 (1936). 

6 In the case of Spitz v. Secretary of State of Canada, [1939] 2 D.L.R. 546, 549 (Can. Ex.), 
the president of the court said: “when you come to interpret . . . . war measure{s] . . . . such 
measures must be given that construction which will best secure the end the authors had in 
mind. One must consider not only the wording of the war measures but also their purposes, 
the motives which led to their enactment, and the conditions prevailing at the time.” Rex v. 
Halliday, [1917] A.C. 260; Re Gray, 42 D.L.R. 1 (Can. 1918); Fort Frances Pulp and Paper 
Co. v. Manitoba Free Press Co., [1923] 3 D.L.R. 629 (Imp. P.C.). 

7 Canadian courts prohibit peaceful picketing only when they find it to have been “wrong- 
ful.” They consider peaceful picketing wrongful if the statements of the pickets are defama- 
tory, if the picketing is conducted for purposes other than obtaining or communicating informa- 
tion, or if it is a part of a conspiracy to injure. The regulations interpreted to prohibit picketing 
in industries essential to the Canadian defense program do not apply to picketing in establish- 
ments not engaged in producing defense materials. Canada Dairies, Ltd. v. Seggie, [1940] 
4 D.L.R. 725 (Ont.) (refusing to restrain peaceful picketing of a non-defense industry; decided 
after proclamation of Defense of Canada Regulations); see Finkelman, The Law of Picketing 
in Canada, 2 Toronto L.J. 67 (1937), 344 (1938). A fruitful comparison might be made between 
this treatment of picketing at Canadian common law and the protection of picketing under the 
Thornhill case in the United States. See text accompanying notes 9 and 10 infra; Laskin, 
Picketing: A Comparison of Certain Canadian and American Doctrines, 15 Can. B. Rev. 10 
(1937). 

* Defense of Canada Regulations (Consolidation) 1940. Reg. 27 provides that “a person 
shall not be guilty under this Regulation by reason only of his taking part in, or peacefully 
persuading others to take part in, a strike.” 
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vent espionage. The court, undoubtedly influenced by considerations of wartime 
necessity, interpreted the regulation very strictly in order to conclude that protection 
against espionage demands the prohibition of peaceful picketing of essential industries. 
This construction was achieved by extending and applying to picketing the purpose of 
the proclamation as stated in Regulation 1—“securing the public safety and the de- 
fense of Canada.” 

In the United States the Supreme Court protects peaceful picketing under the con- 
stitutional guarantee of freedom of speech.» This protection was first accorded in 
Thornhill v. Alabama*® where the court invalidated a state statute which without limi- 
tation prohibited loitering and picketing. Prior to that case many courts had recog- 
nized the common law right to picket peacefully, being influenced by the argument 
that workingmen in their struggle for higher wages and better working conditions 
might combine to do in unison what they could otherwise do individually. Should 
peaceful picketing interfere with the accelerated national defense program, this com- 
mon law right to picket peacefully, as well as its constitutional protection, will prob- 
ably be challenged. In the Thornhill case Mr. Justice Murphy recognized certain ex- 
ceptional situations"? characterized by dangers to the state or society so great that “no 
opportunity to test the merits of ideas by competition for acceptance in the market of 
public opinion” should be afforded. This language is reminiscent of that employed in 
decisions construing statutes limiting other personal rights guaranteed by the consti- 


9 In the case of Senn v. Tile Layers Protective Union, 301 U.S. 468 (1937), Mr. Justice 
Brandeis first suggested that peaceful picketing has the constitutional guarantee of freedom 
of speech. The dictum was accepted by the court in Thornhill v. Alabama, 310 U.S. 88 (1940); 
see Gregory, Peaceful Picketing and Freedom of Speech, 26 A.B.A.J. 709 (1940). 


1° 310 U.S. 88 (1940), noted in 39 Mich. L. Rev. 110 (1940), 26 Va. L. Rev. 1063 (1940), and 
20 Boston U. L. Rev. 574 (1940). 

11 Some courts have upheld the common law right to picket peacefully: Steffes v. Motion 
Picture Machine Operators’ Union, 136 Minn. 200, 161 N.E. 524 (1917); Empire Theatre Co. v. 
Cloke, 53 Mont. 183, 163 Pac. 107 (1917); Kissam v. United States Printing Co. 199 N.Y. 76, 
92 N.E. 214 (1910); see Smith and Delancey, The State Legislatures and Unionism, 38 Mich. 
L. Rev. 987 (1940); Frankfurter and Green, The Labor Injunction 32, 116, 207-208 (1930). 
Contra: Lyon and Healy v. Piano, Organ & Musical Instrument Workers’ Int’! Union, 289 
Ill. 176, 124 N.E. 443 (1919); Clarage v. Luphringer, 202 Mich. 612, 168 N.W. 440 (1918); 
Pierce v. Stablemen’s Union, 156 Cal. 70, 103 Pac. 324 (1909); Vegelahn v. Guntner, 167 Mass. 
92, 44 N.E. 1077 (1896); see Cooper, The Fiction of Peaceful Picketing, 35 Mich. L. Rev. 73 
(1936). 

2 In Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 61 S. Ct. 552 (1941), noted 
in 8 Univ. Chi. L. Rev. 779 (1941), the Court indicated that picketing preceded by “disorder 
and continuing intimidation” comes within the exception stated in the Thornhill case. Cf. 
Busch Jewelry Co. v. United Retail Employees’ Union, 281 N.Y. 150, 22 N.E. (2d) 320 (1939), 
noted in 7 Univ. Chi. L. Rev. 171 (1939). In Wisconsin Employment Relations Board v. Milk 
and Ice Cream Drivers and Dairies Employees, 3 C.C.H. Lab. Law Serv. {60,094 (Wis. 
1940), the Supreme Court of Wisconsin upheld, as within the Thornhill exception, a statute 
making it an unfair labor practice to picket an employer when a majority in a collective bargain- 
ing unit of his employees had not voted to strike. But see AFL v. Swing, 61 S. Ct. 568 (1941) 
(reversing the Supreme Court of Illinois which had held that stranger picketing cannot be 
peaceful). 

*3 Thornhill v. Alabama, 310 U.S. 88, 105 (1940). 
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tution, but those cases do not indicate u_ambiguously whether the legislature or the 
courts are to make the determination."4 In Schenck v. United States*s the defendant was 
convicted under the Espionage Act of 1917 for distributing leaflets attacking the World 
War system of compulsory military service. The court itself determined that the de- 
fendant’s activity constituted in the circumstances a “clear and present danger’ to 
successful prosecution of the war. This “clear and present danger” test was qualified 
in Gitlow v. New York.** The court there employed the presumption that the statute 
to prevent “criminal anarchy” was constitutional and so accepted the legislative de- 
termination that the prohibited acts were imminently dangerous. This presumption of 
constitutionality was again employed in W ‘itney v. California,’ which upheld a state 
anti-syndicalism statute. In his concurring opinion Mr. Justice Brandeis warned that 
if the court presume constitutionality, any such presumption would be rebuttable. 
And in Herndon v. Lowry,* while approving the Gitlow case, the court itself determined 
that the prohibited acts of the defendant did not constitute a “clear and present dan- 
ger.” 

The Court in the Thornhill case, by apparently accepting Mr. Justice Brandeis’s in- 
terpretation of the “clear and present danger’’ test, has indicated that statutes abridg- 
ing personal liberties, although carefully drawn to avert a particular danger, must still 
meet the test of judicial review.*® Just as freedom of speech has heen restricted when 
its exercise endangered the nation’s success at war, the constitutional protection of 
peaceful picketing may similarly be restricted. It may be argued, however, that even 
if such a restrictive statute could be upheld as being within the exception to the Thorn- 
hill case, it would still have to meet the requirements of the “equal protection” 
clause.*® That is, it could not abridge the common law right to picket, without similar- 
ly restricting the competitive techniques at the disposal of employers. Should the na- 
tional defense program be seriously impeded by strikes and picketing, and should the 
courts become persuaded that the national interests are subject to “clear and present 
dangers,” it seems probable that the rights of labor, including that of peaceful picketing, 
will be abridged as in the present Canadian case. 


*4 Lindsay, Council and Court: The Handbill Ordinances, 1889-1939, 39 Mich. L. Rev. 561 
(1941). Freedom of speech has been abridged when such speaking constituted danger to the 
state. Herndon v. Lowry, 301 U.S. 242 (1937); Whitney v. California, 274 U.S. 357 (1927); 
Gitlow v. New York, 268 U.S. 652 (1925); Abrams v. United States, 250 U.S. 616 (1919); 
Debs v. United States, 249 U.S. 211 (1919); Frohwerk v. United States, 249 U.S. 204 (1919); 
Schenck v. United States, 249 U.S. 47 (1919). 

Religious freedom has been restricted when it conflicts with the interests of “national 
unity.” Minersville School District v. Gobitis, 310 U.S. 586 (1940), noted in 40 Col. L. Rev. 
1066 (1940). 


*S 249 U.S. 47 (1919). 


6 268 U.S. 652 (1925). But see the dissent of Brandeis and Holmes, JJ., in which they 
urged that no “clear and present danger” had been proved. 


7 274 U.S. 357 (1927), noted in 76 U. of Pa. L. Rev. 198 (1927), and 22 Ill. L. Rev. 541 
(1928). 

8 301 U.S. 242 (1937). 

*9 Wechsler, The Clear and Present Danger Test, 9 Am. Law School Rev. 881 (1941). 


7° U.S. Const. amend. 14, § 1 (in terms applicable only to state statutes). 
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Labor Law—Unions—Ability of Union to Maintain Action for Libel—{New York].— 
A libel action was brought against a newspaper and a newspaper syndicate by the 
president of a labor union on its behalf. The defendants moved to dismiss the com- 
plaint on the ground that an unincorporated labor union cannot maintain an action for 
libel. The motion was denied by the lower court. On appeal, held, that the New York 
statute? authorizing suit by an unincorporated association through its president or 
treasurer enables a labor union to maintain an action for libel. Kirkman v. Westchester 
Newspapers? 

The New York statute’ permitting suit by an unincorporated association requires 
that the suit be an action “upon which all the associates may maintain . . . . an action 
.... either jointly or in common.’’4 Formerly, a member of an unincorporated associ- 
ation could not maintain an action for a publication defamatory of the association since 
the statement was not “‘of and concerning the plaintiff.”5 Under this rule, there would 
have been no cause of action in the present proceeding upon which “the associates 
.... [could] maintain an action . . . . either jointly or in common.” The court, how- 
ever, avoided this difficulty by finding that each of the members of the union had an 
interest in the reputation of the union. Partnerships were early allowed to sue in the 
firm name for defamatory publications;* the common interest of the members in the 
reputation of their firm was readily apparent. While a partnership and an unincor- 
porated association differ in many respects, it would seem that members of a labor 
union have a similar common interest in protecting the reputation of their group.’ If 
the libel results in the alienation of public sympathy toward the union, the union will 
be unable to continue to bargain effectively, and thus each of the individual members 
will be prejudiced; this consideration is especially pertinent in times of a national 
emergency. 


* N.Y. Cons. Laws (McKinney, Supp. 1940) c. 29, § 12. 

2 24 N.Y.S. (2d) 860 (App. Div. 1941). 

3 Two other types of statutes have been enacted permitting unincorporated associations to 
sue and be sued. The first permits the association to sue in its own name. See, e.g., Tex. Ann. 
Rev. Civ. Stat. (Vernon, 1937) art. 6133; Conn. Gen. Stat. (1930) § 5490. Some courts have 
construed such statutes as applying to labor unions, but other courts have held them applicable 
only to business associations. Compare St. Paul Typothetae v. St. Paul Bookbinders’ Union, 
94 Minn. 351, 102 N.W. 725 (1905) with Armstrong v. Superior Court, 173 Cal. 341, 159 Pac. 
1176 (1916). A second type merely extends the equity rule permitting representative suits to 
actions at law. See, e.g., N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1926) § 195; Ohio Code Ann. 
(Throckmorton, 1940) § 11257. 

4 Note 1 supra. The common law disability of an unincorporated association to sue in its 
own name was based upon a refusal to permit the association to enjoy one of the privileges of 
a corporate franchise without submitting to regulation as a corporate entity. Sturges, Unin- 
corporated Associations as Parties to Actions, 33 Yale L. J. 383, 404 (1924). See Talk of In- 
corporating Labor Unions, 4 Law and Labor 30 (1922). 

5 Hays v. American Defense Society, 252 N.Y. 266, 270, 169 N.E. 380, 381 (1929); Newell, 
Slander and Libel 373 (4th ed. 1924). 

6 Newell, Slander and Libel 360 (4th ed. 1924); Tobin v. Alfred M. Best Co., 120 App. Div. 
387, 105 N.Y. Supp. 294 (1907). See Williams v. Beaumont, 10 Bing. 260 (1833). 

7 See Bradley v. Conners, 169 Misc. 442, 444, 7 N.Y.S. (2d) 294, 296 (S. Ct. 1938). Cf. Stone 
v. Textile Examiners and Shrinkers Employees’ Ass’n, 137 App. Div. 655, 122 N.Y. Supp. 460 
(1910). 
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Furthermore, the entity status of labor unions has often been recognized for other 
purposes. Although the holding of the Supreme Court in United Mine Workers ». 
Coronado Coal Co.* was based on Section 8 of the Sherman Act, the language of Mr. 
Chief Justice Taft to the effect that in view of frequent legislative and judicial recog- 
nition of the de facto existence of labor unions as artificial persons,’* the right to sue 
and be sued should be accorded to them, seems applicable even in the absence of 
statute. Since the Coronado case legislative recognition of the independent existence of 
the labor union as an entity apart from its members has become even more widespread. 
For example, the National Labor Relations Act™ and the various state labor relations 
acts"? acknowledge unions as bargaining agents for their members. This action of leg- 
islatures in granting many rights and privileges to labor unions which are considered 
appropriate only to legal entities has induced judicial recognition of an “entity’’ status 
for labor unions." For example, a labor union has been held a proper beneficiary of a 
private trust.'4 Such recognition has also served to subject labor unions to suit in the 
absence of statute.'s Courts which recognize the liability of labor unions to suit should, 
on familiar principles of mutuality, permit unions to maintain actions in the courts." 
Thus, in Schlesinger v. Quinto"? the court authorized suit by a labor union to enjoin the 
violation of a collective bargaining agreement by the employer on the theory that since 
the agreement would have been enforceable against the union, a corresponding right 
to sue should be accorded the union. j 


Procedure—lIllinois Civil Practice Act—Power of Appellate Court to Rule upon Mo- 
tion for New Trial Not Considered by Trial Court—{Illinois].—After the jury returned 


a verdict for the plaintiff in a negligence suit, the defendant filed a motion for judgment 


8 259 U.S. 344 (1922). 

9 26 Stat. 210 (1890), 15 U.S.C.A. § 146 (1927). See Warren, Corporate Advantages without 
Incorporation 664 (1929). 

© For the legislative enactments relied upon in that case, see United Mine Workers v. 
Coronado Coal Co., 259 U.S. 344, 386 (1922). 

* 49 Stat. 449, 450 (1935), 29 U.S.C.A. §§ 151-52 (Supp. 1940). 

2 See, e.g., New York State Labor Relations Act, N.Y. Cons. Laws (McKinney, 1940) 
Cc. 30, § 701. 

13 But see Ex parte Edestein, 30 F. (2d) 636 (C.C.A. 2d 1929). 

*4 Furniture Workers’ Union Local 1007 v. United Brotherhood of Carpenters and Joiners 
of America, 108 P. (2d) 651 (Wash. 1940). See art. XIII, § 17 of the Constitution of the 
American Federation of Labor, which provides that certain funds are to be held by the parent 
union in trust for the local union. See also 1 Bogert, Trusts and Trustees 377, 489, 491 (1935); 
[1939] Wis. L. Rev. 309. 

*s Brown v. United States, 276 U.S. 134 (1928); Magill and Magill, Suability of Labor 
Unions, 1 N. C. L. Rev. 81, 87 (1922). But see Cahill v. Plumbers’ Local 93, 238 Ill. App. 123, 
131 (1925). 

6 Laski, Personality of Associations, 29 Harv. L. Rev. 404, 408 (1916); Albertsworth, Lead- 
ing Developments in Procedural Reform, 7 Corn. L. Q. 310, 332 (1922). 

7 201 App. Div. 487, 194 N. Y. Supp. 401 (1922); see Weber v. Nasser, 286 Pac. 1074 
(Cal. App. 1930); Van Aernam v. Bleistein, 102 N. Y. 355, 7 N. E. 537 (1886). 
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notwithstanding the verdict' and an alternative motion for a new trial on the ground 
that the verdict was against the weight of the evidence. The trial court allowed the 
former and entered judgment for the defendant but did not consider the motion for 
new trial. Upon appeal, the appellate court, acting under Section 68(3)c of the Civil 
Practice Act,? reversed the judgment of the trial court, denied the motion for a new 
trial, and entered judgment for the plaintiff. On writ of error, the Illinois Supreme 
Court held, that Section 68(3)c, insofar as it purports to authorize a reviewing court to 
pass upon a motion for new trial not considered by the trial court, is unconstitutional 
because it confers original jurisdiction upon a court with only appellate jurisdiction.‘ 
Judgment reversed and case remanded to the trial court to pass upon the motion for 
new trial. Sprague v. Goodrich.s 

The court in the present case assumed that the initial ruling upon a motion for new 
trial is an exclusive function of the trial court as a court of original jurisdiction.6 At 
early common law, however, this function was not exercised by the judge who pre- 
sided at the trial. A motion for new trial was addressed to the court en banc at West- 
minster, to which the nisi prius judge had returned the record of the proceedings and 
the verdict of the jury for that court to enter judgment.? The judges of the court en 
banc were not present at the trial and they relied upon the record in ruling on the mo- 
tion.* This practice of judges other than the trial judge ruling upon motions for new 


* This motion was based on the ground that the evidence was insufficient to warrant sub- 
mitting the case to the jury. At common law a motion for judgment notwithstanding the ver- 
dict could be based only on the pleadings, and not on the evidence. Only the plaintiff could 
make the motion, and only when a verdict had been returned for the defendant who had made 
a plea in confession and avoidance but had failed to prove the avoidance. 2 Tidd, Practice 920 
(1828). Legislation in many states, however, has broadened the scope of the common law 
motion, to cover the evidence presented at the trial. See Ill. Rev. Stat. (1939) c. 110, § 192 
(3)a; 34 Mich. L. Rev. 93 (1935). 


* The Appellate or Supreme Court shall “order or enter judgment in accordance with the 
verdict of the jury, unless it shall appear that there was error in the case that would have 
entitled the party in whose favor judgment notwithstanding the verdict was entered to a new 
trial, if such judgment had not been entered by the trial court, in which case a new trial shall 
be ordered.” Ill. Rev. Stat. (1939) c. 110, § 192 (3)c. 


3 304 Ill. App. 556, 26 N.E. (2d) 884 (1940). 
4 See Ill. Const. art. 6, § 11. 
5 32 N.E. (2d) 897 (Ill. 1941). 


6 The right to have some court rule upon whether the jury’s verdict is supported by the 
evidence is an essential of the right to trial by jury. Ill. Const. art 2, § 5. See Sinopoli v. Chi- 
cago R. Co., 316 Ill. 609, 619, 147 N.E. 487, 491 (1925); cf. Capital Traction Co. v. Hof, 174 
U.S. 1 (1898). It might be contended that permitting an appellate court to rule initially on a 
motion for new trial deprives a litigant of his right to trial by jury. The arguments advanced 
herein to show that ruling upon such a motion in the first instance is not an exclusive function 
of the trial court refute this contention also. 


73 Bl. Comm. *387, *391; 2 Tidd, Practice go4—14 (1828); 4 Chitty, Practice of the Law 
81-88 (1839); 1 Holdsworth, History of English Law 117-18 (1908); Riddell, New Trial at the 
Common Law, 26 Yale L. J. 49 (1916). 


® Vicary v. Farthing, Cro. Eliz. 411 (Q.B. 1595); Farewell v. Chaffey, 1 Burr. 54 (K.B. 1756); 
Birt v. Barlow, 1 Doug. 171 (K.B. 1779). 
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trial continued after the Judicature Act of 1875, which provided that such motions be 
made to the Court of Appeal rather than to the trial court.® 

In the United States an appellate court, after reversing a judgment notwithstand- 
ing the verdict, generally remands the case to the trial court for a ruling upon the mo- 
tion for new trial, previously made at the trial but not considered.** In some states, 
however, a statute authorizes the appellate court itself to pass upon such a motion, 
as did Section 68(3)c of the Illinois Civil Practice Act. Although this procedure has 
been frequently utilized in these states, the instant case is the first declaring a statute 
authorizing it unconstitutional.” 

Moreover, the Illinois Supreme Court has previously recognized that the initial 
ruling upon a motion for new trial may be an appellate function. In the case of Corcor- 
an v. Chicago* the issue before the court was whether the appellate court could review 
the trial court’s ruling on the defendant’s motion for new trial. In supporting its thesis 
that this procedure was well established, the court recognized that at common law 
even the initial ruling on such motions had been made by judges who did not preside at 
the trial.*4 Indeed, the Illinois Supreme Court has held that a judge with no previous 
contact with the case may pass upon a motion for new trial when the trial judge has 
died or become incapacitated.'s 

The court might have avoided the constitutional issue completely. Since the right 
to have a court rule on the motion for new trial may be waived by failure to make the 


9 38 & 39 Victoria, c. 77, Order 58(5) (1875); see Annual Practice Order 39 (1940); 15 & 
16 Geo. V., c. 49, § 30 (1) (1925). Jones v. Spencer, 77 L.T. 536 (H.L. 1898), illustrates the 
English procedure under the Judicature Act. 


%° Montgomery Ward & Co. v. Duncan, 311 U.S. 243 (1940); Fox v. Keystone Tel. 
Co., 326 Pa. 420, 192 Atl. 116 (1937); Beauvais v. Springfield Institute for Savings, 20 N.E. 
(2d) 957 (Mass. 1939); La Bree v. Dakota Tractor & Equipment Co., 69 N.D. 561, 288 N.W. 
476 (1939); Dudley v. Harrison, McCready & Co., 127 Fla. 687, 173 So. 820 (1937). 


™ Mich. Stat. Ann. (Henderson, 1938) c. 266, § 27.1462; N.Y. Const. art. 6, § 8; N.Y. Civ. 
Prac. Ann. (Gilbert-Bliss, 1939) § 584; Tex. Ann. Rev. Civ. Stat. (Vernon, 1925) art. 1856. 


#2 Davis v. Belmont Creamery Co., 281 Mich. 165, 274 N.W. 749 (1937); cf. Peters v. Aetna 
Life Ins. Co., 282 Mich. 426, 276 N.W. 504 (1937); Doratio v. Jackson, 174 App. Div. 88, 
160 N.Y. Supp. 266 (1916); Gartner v. Goodman, 201 App. Div. 177, 194 N.Y. Supp. 258 
(1922); Sovereign Camp v. Patton, 117 Tex. 1, 295 S.W. 913 (1927); Texas & N. O. R. Co. v. 
Harris, 101 S.W. (2d) 640 (Tex. Civ. App. 1937). The state constitutions of these jurisdictions 
provide, or have been construed to provide, that a reviewing court may exercise only appellate 
jurisdiction. Mich. Const. art. 7, § 4; N.Y. Const. art. 6, §§ 3, 7; Tex. Const. art. 5, $§ 3, 6. 


"3 373 Ill. 567, 27 N.E. (2d) 451 (1940). 

*4 Corcoran v. Chicago, 373 Ill. 567, 575-79, 27 N.E. (ad) 451, 455-57 (1940). 

15 Chicago P. & S. W. R. Co. v. Marseilles, 107 Ill. 313 (1883) (circuit judge may rule on a 
motion for new trial of a case tried before another circuit judge); see People v. McConnell, 155 
Ill. 192, 40 N.E. 608 (1895) (successor to deceased judge has power to decide motion for new 
trial of a case heard by his predecessor). Courts in other jurisdictions have also expressed the 
view that a motion for a new trial need not be passed on by the judge who presided at the trial. 
Life & Fire Ins. Co. of New York v. Wilson, 8 Pet. (U.S.) 291 (1834); Gunn v. Union R. Co., 
23 R.I. 289, 49 Atl. 999 (1901); Texas & P. R. Co. v. Voliva, 41 Tex. Civ. App. 17, 91 S.W. 
354 (1906). 
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motion,’ it might have held that the defendant in the instant case had waived this 
right by his failure to secure a ruling on his motion in the trial court.'7 The result that 
there could be only one appeal from the trial court’s ruling on one of two alternative 
motions accords with the policy of the modern practice acts to avoid “piece-mea]” ap- 
peals.** In the case of Montgomery Ward & Co. v. Duncan,'9 however, the United States 
Supreme Court held that the failure of the moving party to secure a ruling by the trial 
court on his alternative motion for new trial, when it granted his motion for judgment 
notwithstanding the verdict, did not constitute waiver of his right to have this motion 
considered after reversal of the judgment. The court suggested that in the future the 
trial judge rule upon both alternative motions at the same time.*® This suggestion was 
also implied in the present decision.** 

Both decisions leave the implementing of these suggestions to the diligence of the 
litigants. Thus the non-moving plaintiff may frequently be placed in the anomalous 
position of desiring trial court rulings upon both motions of the defendant. In con- 
trast, the defendant, interested in prolonging the litigation until the funds of the plain- 
tiff are exhausted, may be willing that his alternative motion for new trial go uncon- 
sidered so that the case must be remanded for ruling upon that motion if the plain- 
tiff’s first appeal is successful. This situation might be avoided by amendment of Sec- 
tion 68(3)c to provide that the trial judge must rule on each of the motions and that ap- 
peal from the ruling on one brings up the other for review also.” 


Procedure—Federal Employers’ Liability Act—State Court Injunction of Proceed- 
ing in Federal Court--[Ohio and Federal].—Section 56 of the Federal Employers’ 
Liability Act' provides that a railroad may be sued for damages arising out of employ- 
ment in interstate commerce in a district court of the United States or a state court in 
any one of three places: the district of the residence of the defendant, the district in 
which the cause of action arose, or any district in which the defendant shall be doing 


© Huber v. Van Schaack Mutual, Inc., 368 Ill. 142, 13 N.E. (2d) 179 (1938); Le Menager v. 
Northwestern Steel & Wire Co., 301 Ill. App. 260, 22 N.E. (2d) 710 (1939); cf. Kauders v. 
Equitable Life Assurance Society, 299 Ill. App. 152, 19 N.E. (2d) 630 (1939). Contra: Herb v. 
Pitcairn, 306 Ill. App. 583, 29 N.E. (2d) 573 (1940). 

17 Cf. Ill. Civ. Prac. Ann. (McCaskill, Supp. 1936) 189-91. 


8 At common law the granting of a new trial was discretionary with the trial court; no ex- 
ception could be taken to the ruling of that court. See Sinopoli v. Chicago R. Co., 316 Ill. 
609, 147 N.E. 487 (1925). Section 77 of the Illinois Civil Practice Act provides that appeals 
may be taken from orders granting a new trial. Ill. Rev. Stat. (1939) c. 110, § 201; Wettaw v. 
Retail Hardware Mutual Ins. Co., 285 Ill. App. 394, 2 N.E. (2d) 162 (1936). Although an order 
denying a motion for new trial is generally not an appealable order, making such a motion may 
be a prerequisite to urging various other errors. Peirce v. Ott, 201 Ill. App. 46 (1915); Ill. Civ. 
Prac. Ann. (McCaskill, 1933) 292-93. 

9 311 U.S. 243 (1940). 

2° Montgomery Ward & Co. v. Duncan, 311 U.S. 243, 253 (1940). 

#t Sprague v. Goodrich, 32 N.E. (2d) 897, goo (Ill. 1941). 


= Cf. Rule XIV, Washington Rules of Practice, 193 Wash. 50-a, 51-a (1938); Simkins, Fed- 
eral Practice § 702 (1938). 


* 35 Stat. 65 (1908) as amended by 36 Stat. 291 (1910), 45 U.S.C.A. §§ 51-59 (1928). 
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business at the time of commencing such action. Two decisions have recently raised 
the following problems with respect to the act: (1) Has a state court jurisdiction to 
enjoin a resident of the state from prosecuting an action for damages under the act in 
a federal district court in a foreign state on the ground that the action there is oppres- 
sive to the defendant? and (2) Can a federal court issue a counter-injunction on the pe- 
tition of the original plaintiff? 

In one case the plaintiff, a resident of Ohio, started suit in the United States Dis- 
trict Court for the Eastern District of New York against the defendant railroad, which 
was doing business in that district, to recover damages under the act for personal in- 
juries sustained by him in Ohio while performing his duties as a brakeman in interstate 
commerce. The railroad brought suit in a county court in Ohio to enjoin the plaintiff 
from further maintaining and prosecuting his suit in the New York federal court since 
it subjected the railroad to unnecessary expense and inconvenience. The plaintiff de- 
murred, and the demurrer was sustained. On appeal to the Supreme Court of Ohio, 
held, that state courts cannot enjoin a resident of the state from prosecuting an action 
arising within the state under the Federal Employers’ Liability Act in a federal court 
of another state having jurisdiction of such action, even though its prosecution in the 
federal court of another state may cause great inconvenience and expense to the de- 
fendant. Judgment affirmed, one justice dissenting. Baltimore & Ohio R. Co. v. Kep- 
ner? , 

In the other case, a resident of Tennessee sued in the United States District 
Court for the Eastern District of Missouri on a cause of action arising in Tennessee. 
The railway, alleging unnecessary inconvenience and expense, obtained an injunction 
in the state court of the plaintiff’s domicil purporting to restrain her from prosecuting 
her action in the federal court in Missouri or anywhere else except in certain designated 
federal and state courts within a limited distance of the site of the accident. The fed- 
eral court, upon the plaintiff’s filing of a supplemental bill in the original suit, issued an 
injunction against the railway to enjoin it from enforcing the injunction of the Tennes- 
see court. On appeal to the United States Circuit Court of Appeals for the Eighth Cir- 
cuit, held, that the injunction of the Tennessee state court is void for lack of jurisdic- 
tion, and the federal court may issue an injunction to protect its jurisdiction under the 
Federal Employers’ Liability Act. Judgment affirmed. Southern R. Co. v. Painter. 

It is well settled that a state court of equity may restrain a citizen of the state from 
instituting or maintaining a suit in the courts of another state on a cause of action not 
arising there,‘ if the defense of such suit in the foreign state would impose an unreason- 
able and inequitable burden upon the defendant.’ The question arises as to whether 
Congress intended Section 56 of the Federal Employers’ Liability Act to be subject to 
this equitable qualification. The act has been construed as not taking away the power 


* 137 Ohio St. 409, 30 N.E. (2d) 982 (1940), aff’d 61 S. Ct. 841 (1941) by a 4-4 decision. 
The resignation of Mr. Justice McReynolds had reduced the membership of the Court to eight. 

3117 F. (2d) 100 (C.C.A. 8th 1941). 

4 Jurisdiction of the equity court is over the person of the equity defendant by reason of 
domicil within the jurisdiction of the court. 

5 Kern v. Cleveland, C., C. & St. L. R. Co., 204 Ind. 595, 185 N.E. 446 (1933); New York, 
C. & St. L. R. Co. v. Matzinger, 136 Ohio St. 271, 25 N.E. (2d) 349 (1940); Reed’s Adm’x 
v. Illinois Central R. Co., 182 Ky. 455, 206 S.W. 794 (1918); cf. Lancaster v. Dunn, 153 La. 
15, 95 So. 385 (1922). 
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of the state court of the domicil to restrain out-of-state suits in state courts on local 
causes of action, since the act does not require state courts to take cognizance of suits 
under the act, but merely empowers them to do so. Congress did not enlarge the juris- 
diction of the state courts, which jurisdiction is defined by the state which created 
them.’ Consequently, when an out-of-state action in a state court is enjoined by the 
domiciliary state court or dismissed by the foreign state court, the plaintiff is not denied 
a federal right under the statute.* In both of the principal cases it was contended that 
the act is subject to the same equitable qualification when the action is brought in a 
foreign federal court. The affirmance of the Kepner case by the United States Supreme 
Court does not provide a satisfactory answer to this contention, since the affirmance 
was by an evenly divided court without opinion. But it may be argued in behalf of the 
result sustained by the Court, that when a state court attempts to enjoin a plaintiff 
from prosecuting a cause of action under the act in an out-of-state federal court, the 
injunction, if allowed to stand, would deny the plaintiff a federal right,® granted under 
the act, to sue in any district in which the defendant is doing business at the time the 
action is commenced. Thus, it has been held that a state statute cannot prevent the 
removal of transitory causes of action to foreign federal courts.** 

Section 56 may, however, reasonably be interpreted to be subject to the equitable 
qualification that the forum chosen, whether state or federal, should not oppressively 
burden the defendant. The interpretation given in the Kepner case allows the original 
plaintiff an inequitable use of a legal right and opens the door to ambulance chasing." 
It can hardly be supposed that Congress, by giving the plaintiff an option to sue in any 
district in which the railroad shall be doing business, intended to subject railroads to 
suits in any forum, however inconvenient, in which the plaintiff might expect to find a 
more favorable jury or a larger verdict.‘ Congress under the commerce clause*’ has 
power to burden interstate commerce to this extent,'4 but it is submitted that the 
statute could be construed simply as providing for the venue rather than the jurisdic- 
tion of the federal courts under the act.'s Consequently, even though it may be im- 


6 McConnell v. Thomson, 213 Ind. 16, 8 N.E. (2d) 986 (1937). 

7 Ex parte Crandall, 52 F. (2d) 650 (D. C. Ind. 1931), aff’d 53 F. (2d) 969 (C.C.A. 7th 1931). 

§ Douglas v. New York, N. H. & H. R. Co., 279 U.S. 377 (1929); note 5 supra. 

9» Chesapeake & O. R. Co. v. Vigor, 90 F. (2d) 7 (C.C.A. 6th 1937); Southern R. Co. v. 
Cochran, 56 F. (2d) rorg (C.C.A. 6th 1932); Chicago, M. & St. P. R. Co. v. Schendel, 292 Fed. 
326 (C.C.A. 8th 1923); McConnell v. Thomson, 213 Ind. 16, 8 N.E. (2d) 986 (1937). 

1° Chicago, M. & St. P. R. Co. v. Schendel, 292 Fed. 326 (C.C.A. 8th 1923). Compare 
the situation where a state by statute cannot force a corporation to give up its right to go into 
the federal court as a condition of doing business in the state. Terral v. Burke Construction 
Co., 257 U.S. 529, 532 (1922). 

™ Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law, 29 Col. L. Rev. 1, 
34 (1929). 

"3 Tbid. 

13 U.S. Const. art. I, § 8 (3). 


«4 Davis v. Farmers’ Co-operative Equity Co., 262 U.S. 312 (1923); Chesapeake & O. R. 
Co. v. Vigor, 90 F. (2d) 7 (C.C.A. 6th 1937). 


s Cf. argument of railroad in Baltimore & O. R. Co. v. Clem, 36 F. Supp. 703 (W.Va. 
1941). 
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proper for the federal court to dismiss a suit under the act,’ it does not follow that the 
plaintiff has a federal right to choose a venue irrespective of the burden thereby placed 
on the defendant. Resort to the state court of the plaintiff’s domicil is the defendant’s 
only protection against such a burden. 

But if the state court’s injunction is held void, as was done in the Kepner and Paint- 
er cases, the procedure followed in the Painter case seems to be a suitable solution, in 
the event that state courts continue to issue injunctions. While it is not clear that fed- 
eral courts have statutory power to enjoin in this situation, it would seem that the 
statutes might well be so construed. Section 262 of the Judicial Code'? empowers fed- 
eral courts to issue all writs necessary to protect their jurisdiction. On the other hand, 
Section 265 of the code"* expressly provides that no injunction shall issue against a 
state court except in bankruptcy proceedings. Section 265 has been construed in con- 
junction with Section 262," and three exceptions have been grafted onto the former.”* 
The federal court in the Painter case has created a reasonable fourth exception, inas- 
much as a more flagrant interference with the jurisdiction of the federal court can hard- 
ly be imagined than the issuance by a state court of a void injunction against the prose- 
cution of a pending suit in the federal court.** Moreover, the threat of a counter-in- 
junction issuing by a federal court against a defendant engaged in interstate com- 
merce may be enough to deter a railroad from seeking the assistance of the state court 
of the plaintiff’s domicil. , 

The Kepner case, however, may well be overruled and state court injunctions ren- 
dered valid, when the issue is again presented to the United States Supreme Court. In 
that event, the issuance of a second injunction by the federal court might lead to prac- 
tical difficulties. The courts of the state issuing the injunction are adequate for appeal- 
ing the injunction without recourse to the federal courts.” It is true that an economic 
argument against appeal through the state system is that the burden and expense of 
the appeal are upon the plaintiff as opposed to the railroad. However, in the two 
principal cases the plight of the plaintiff is not convincing when it is realized that the 
action of the plaintiff was in the first place inequitable. It may likewise be urged that 


%6 Southern R. Co. v. Cochran, 56 F. (2d) 1019 (C.C.A. 6th 1932); Schendel v. McGee, 
300 Fed. 273 (C.C.A. 8th 1924). 


17 36 Stat. 1162 (1911), 28 U.S.C.A. § 377 (1928). 
18 36 Stat. 1162 (1911), 28 U.S.C.A. § 379 (1928). 


9 Kline v. Burke Construction Co., 260 U.S. 226 (1922); Chicago, M. & St. P. R. Co. v. 
Schendel, 292 Fed. 326 (C.C.A. 8th 1932). 


2° Besides bankruptcy proceedings the federal courts may enjoin state court suits which 
interfere with the res under the jurisdiction of the federal court, those which would deny the 
plaintiff in the federal court a defense such as fraud in the procuring of a judgment, and those 
in which the proceeding has been lawfully removed to the federal court. 


* But see the reasoning of the Circuit Court of Appeals for the Second Circuit in Bryant v. 
Atlantic Coast Line R. Co., 92 F. (2d) 569 (1937), where, on a set of facts almost identical to 
those in the Painter case, the court refused to issue a counter-injunction. The more difficult 
case would be when a state court attempts to enjoin the institution of suit in an out-of-state 
federal court, but it would seem that the federal court should have power to issue a counter- 
injunction here also. 


™ Bryant v. Atlantic Coast Line R. Co., 92 F. (2d) 569 (C.C.A. 2d 1937); Ex parte Crandall, 
53 F. (2d) 969 (C.C.A. 7th 1931). 
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the counter-injunction might lead to such an impasse that proceedings under the act 
would be suspended, and the entire situation reduced to a bickering over jurisdiction, 
entirely unbecoming to the dignity of our judicial system. 

Another solution to the problems presented in the principal cases, whether state 
court injunctions are held valid or invalid, would of course be a redrafting of Section 56 
to provide for suit against the defendant railroad in the district of the residence of the 
defendant or in which the cause of action arose, or, if neither of these are suitable, in 
the nearest convenient district in which the defendant shall be doing business at the 
time of commencing such action. Or if the existing statute were construed as giving 
the federal courts discretion to dismiss suits brought under the act, instead of making 
the exercise of jurisdiction mandatory,?3 a plea of forum non conveniens like that 
which operates at civil law might also afford a solution.74 


Procedure—Tolling of the Statute of Limitations—Foreign Corporation Ceasing to 
Do Business within State—{Minnesota].—The plaintiff sued to recover the purchase 
price on a sale of securities made illegal by the Minnesota Blue Sky Law. The 
defendant, a New York corporation, after the cause of action accrued, formally ceased 
doing business in Minnesota. As a statutory qualification for selling securities in 
Minnesota, it had irrevocably appointed the commissioner of securities as its agent 
for service of process,? and in compliance with statutory provisions for withdrawing 
from the state, it appointed the secretary of state its agent for service of process in 
actions arising from business transacted in Minnesota.’ The statutory period for suing 
on a liability created by statute had elapsed,‘ and the defendant pleaded the statute 
of limitations as a defense. The plaintiff demurred on the ground that the defendant 
was “out of the state” within the meaning of the tolling provision of the statute of 
limitations’ and that in consequence the statutory period had not “run.” On appeal 


23 Note 16 supra. 


24 Foster, The Place of Trial in Civil Actions, 43 Harv. L. Rev. 1217 (1930); Blair, The Doc- 
trine of Forum Non Conveniens in Anglo-American Law, 29 Col. L. Rev. 1 (1929). 


* Minn. Stat. (Mason, 1927) § 3996-4. The statute requires certain securities to be regis- 
tered before they are sold. The defendant sold such securities without registering them. The 
plaintiff sued as one of the class of persons whom the statute was intended to protect and also 
on a Claim of fraud. The latter claim was not stressed at trial because the former was a suffi- 
cient basis for recovery if the plaintiff’s action was not barred by the statute of limitations. 
The sole question involved in this appeal, whether the statute of limitations had tolled, has 
been an issue in nine cases, including the instant one, having similar fact situations and in- 
volving the interpretation of the same Minnesota statutes. City Co. of New York, Inc. v. 
Stern, 110 F. (2d) 601 (C.C.A. 8th 1940); Chase Securities Corp. v. Vogel, 110 F. (2d) 607 
(C.C.A. 8th 1940); Shepard v. City Co. of New York, Inc., 24 F. Supp. 682 (Minn. 1928); 
Donaldson v. Chase Securities Corp., 296 N.W. 518 (Minn. 1941). The other four cases in 
lower state courts are unreported. 


2 Minn. Stat. (Mason, 1927) § 3996-11. 3 Minn. Stat. (Mason, 1927) § 7494. 


4 Minn. Stat. (Mason, 1927) § 9191. The statutory period during which the action must 
be brought is six years. The cause of action in the instant case accrued in April 1929, and the 
defendant withdrew from the state in August 1934. 


5 Minn. Stat. (Mason, 1927) § 9200. 
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from an order sustaining the demurrer, held, that the defendant was not “out of the 
state” within the meaning of the tolling provision and that the action was barred by 
the statute of limitations. Pomeroy v. Nat’l City Co.® 

While statutes of limitations are designed to obviate stale claims because of the 
difficulty of evidentiary proof caused by a lapse of time,’ the tolling provisions in such 
statutes recognize that a real availability for asserting the claim should exist for 
the period of the running of the statute.* The Minnesota statute in the instant 
case provided for a tolling of the statute (1) if when the “action accrues against a person, 
he is out of the state,” or (2) if “after a cause of action accrues, he departs from and re- 
sides out of the state.”* Some courts have construed similar provisions as preventing ap- 
plication of the statute of limitations to a foreign corporation, even though it is “doing 
business” within the state, because it is not a “resident” or a “person” within the 
state." This interpretation has been upheld by the Supreme Court of the United 
States as not discriminating unreasonably against foreign corporations.* The Minne- 
sota court, however, has adopted the more widely held view that a foreign corporation 
“doing business” within the state may use the statute of limitations as a defense." 

The instant case raises the more difficult problem of whether a foreign corporation 
which has ceased “doing business” in the state is “out of the state” within the meaning 
of the tolling provision. In construing such provisions most courts have held that the 
statute of limitations does not toll where substituted service will obtain jurisdiction 
sufficient for a personal judgment against a resident defendant who has temporarily 
left the state.t3 The court in the present case employed this test and based its decision 


6 296 N.W. 513 (Minn. 1941). 71 Wood, Limitation of Actions § 5 (Moore’s ed. 1916). 


® Cases cited in note 13 infra; Tolling The Statute of Limitations During the Debtor’s Ab- 
sence, 46 Harv. L. Rev. 706 (1933). 


° Minn. Stat. (Mason, 1927) § 9200. Nearly every state has a tolling provision in its statute 
of limitations and most of them contain approximately the same provisions. See for example, 
Cal. Code Civ. Proc. (Deering, 1937) § 351; Iowa Code (1939) § 11013; Me. Rev. Stat. (1930) 
c. 95, § 110; Mich. Stat. Ann. (Henderson, 1938) § 27.609; Tex. Ann. Rev. Civ. Stat. (Ver- 
non, 1925) art. 5537; Tolling The Statute of Limitations During the Debtor’s Absence, 46 
Harv. L. Rev. 706 (1933). 


*° Williams v. Metropolitan Street R. Co., 68 Kan. 17, 74 Pac. 600 (1903); State v. Nat’l 
Accident Society of New York, 103 Wis. 208, 79 N.W. 220 (1899); Barstow v. Union Consoli- 
dated Silver Mining Co., 10 Nev. 386 (1875); Rathbun v. Northern Central R. Co., 50 N. Y.656 
(1872). But cf. Comey v. United Surety Co., 217 N.Y. 268, 111 N.E. 832 (1916) (insurance 
company allowed to plead statute of limitations). Kansas, New York and Wisconsin have 
amended their tolling provisions in an attempt to modify such strict interpretations. Kan. Gen. 
Stat. Ann. (Corrick, 1935) § 60-309; N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 19; 
Wis. Stat. (1939) § 330.30. 


™ Tioga R. Co. v. Blossburg & C. R. Co., 20 Wall. (U.S.) 137 (1873). 


St. Paul v. Chicago, M. & St. P. R. Co., 45 Minn. 387, 48 N.W. 17 (1891); McLaughlin v. 
Aetna Life Ins. Co., 221 Mich. 479, 191 N.W. 224 (1922); Huss v. Central Railroad and Bank- 
ing Co., 66 Ala. 472 (1880); Pennsylvania Co. v. Sloan, 1 Ill. App. 364 (1878); Lawrence v. 
Ballou, 50 Cal. 258 (1875). 


*3 Clegg v. Bishop, 105 Conn. 564, 136 Atl. 102 (1927); Crowder v. Morphy, 61 Wash. 626, 
112 Pac. 742 (1911); State ex rel. Shipman v. Allen, 132 Mo. App. 98, 111 S.W. 622 (1908); 


Nunez v. Taylor, 91 Ky. 461, 16 S.W. 128 (1891); Quarles v. Bickford, 64 N.H. 425, 13 Atl. 
642 (1888); Rutland Marble Co. v. Bliss, 57 Vt. 23 (1886); State v. Furlong, 60 Miss. 839 
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on the fact that a state official was named by statute an agent for service of process 
on the defendant corporation." Under this construction, the statute would toll only as 
to natural persons actually residing out of the state and having no agent for service 
in the state. Consequently, such a statute would not toll as to non-resident automobile 
drivers in states having laws appointing a state official as agent for service of process 
on these drivers." 

In City Company of New York v. Stern, relied upon by the dissenting judge in the 
instant case, the view was taken upon a strict construction of the Minnesota statute 
that the corporation had departed from and no longer “resided” within the state. This 
appeared to make doing business within the state the prerequisite for the running of 
the statute of limitations.*? The test is thus analogous to the physical presence test 
used by a minority of courts in cases involving residents temporarily absent or non- 
resident drivers."* As a result of this approach a claim against the defendant corpora- 
tion might be prosecuted at any time in the future, despite the fact that the withdrawal 
statute clearly presupposes that such claims will at some time be cut off,'® and despite 
the policy of the statute of limitations. In the Stern case emphasis was placed on the 
fact that the statutory agent was appointed by means of a “contract” between the 
state and the foreign corporation for the benefit of the citizens of the state and not for 
the benefit of the corporation.*° But this fact should have no bearing on an interpreta- 
tion of the tolling provision, which was intended to protect plaintiffs who, through no 
fault of their own, could not reduce a claim to judgment within the statutory period 
allowed. If the plaintiff can obtain a judgment, however, there is no reason for tolling 
the statute. 


(1883); Blodgett v. Utley, 4 Neb. 25 (1875); Penley v. Waterhouse, 1 Iowa 498 (1885); Buch- 


nam v. Thompson, 38 Me. 171 (1851). See note 18 infra for cases contra. 

4 Minn. Stat. (Mason, 1927) § 7494. Ohio and Oklahoma have used this test in cases in- 
volving fact situations similar to the instant one. Title Guaranty and Surety Co. v. McAllister, 
130 Ohio St. 537, 200 N.E. 831 (1936); Walker v. Meyers Construction Co., 175 Okla. 548, 
53 P. (2d) 547 (1936); cf. Nelson v. Richardson, 295 Ill. App. 504, 15 N.E. (2d) 17 (1938) 
(non-resident driver); Arrowood v. McMinn County, 173 Tenn. 562, 121 S.W. (2d) 566 (1938) 
(non-resident driver). 

*8 Nelson v. Richardson, 295 Ill. App. 504, 15 N.E. (2d) 17 (1938); Arrowood v. McMinn 
County, 173 Tenn. 562, 121 S.W. (2d) 566 (1938); Coombs v. Darling, 116 Conn. 643, 166 Atl. 
70 (1933). 

6 110 F. (2d) 601 (C.A.A. 8th 1940). This case was reversed by the United States Supreme 
Court on March 31, 1941, on the basis of the Minnesota Supreme Court’s decision in the Pom- 
eroy case. 61 S. Ct. 823 (1941). 

7 City Co. of New York, Inc. v. Stern, 110 F. (2d) 601, 603, 604 (C.C.A. 8th 1940). 

*® Roth v. Holman, 105 Kan. 175, 182 Pac. 416 (1919); Keith-O’Brien Co. v. Snyder, 51 
Utah 227, 169 Pac. 954 (1917); Anthes v. Anthes, 21 Idaho 305, 121 Pac. 553 (1912); Parker v. 
Kelley, 61 Wis. 552, 21 N.W. 539 (1884); Maguire v. Yellow Taxi Corp., 253 App. Div. 249, 
1 N.Y.S. (2d) 749 (1938), aff’d 278 N.Y. 576, 16 N.E. (2d) 110 (1938) (non-resident driver); 
Bode v. Flynn, 213 Wis. 509, 252 N.W. 284 (1934) (non-resident driver). 

9 “Such appointment of said agent shall continue in force as long as any cause of action, 
right, or claim against said corporation survives in this state.” Minn. Stat. (Mason, 1927) 
§ 7494. See Pomeroy v. Nat’l City Co., 296 N.W. 513, 516 (Minn. 1941); dissent in City Co. 
of New York, Inc. v. Stern, 110 F. (2d) 601, 606 (C.C.A. 8th 1940). 


2° City Co. of NewYork, Inc. v. Stern, 110 F. (2d) 601, 604 (C.C.A,. 8th 1940). 
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A more desirable solution would require revision of the tolling provisions in the 
light of modern procedural methods. The New York tolling provision has been 
amended to provide that the statute of limitations will run if the defendant has desig- 
nated “in pursuance of law . . . . a resident of the state on whom a summons may be 
served.”** Although this section applies to persons and corporations, it does not seem 
to be sufficiently specific, for the New York court has held, in a non-resident driver 
case, that the agent must be one voluntarily appointed and not one named by statute.” 


Taxation—Tax on Apple Growers—Use of Proceeds for Advertising of State-grown 
Apples—{Michigan].—In 1939 the State of Michigan, anxious to promote the sale of 
home-grown apples, passed the “Baldwin Apple Act” providing for a tax upon the 
producers of Michigan apples, the proceeds from which were to be used to set up a 
commission with the sole task of advertising Michigan apples.t The complainant, 
representative of a group of disgruntled apple growers, sought to enjoin enforcement of 
the statute on the ground that it was an unconstitutional discrimination and that it 
was, in addition, a tax levied for a private rather than a public purpose. The lower 
court upheld these contentions. On appeal by the state to the Michigan Supreme 
Court, held, that the singling out of apple growers for the imposition of a specific 
tax is not discriminatory and that apple growing in Michigan isan industry sufficiently 
invested with a public interest to be the beneficiary of a tax. Judgment reversed. Miller 
v. Michigan State Apple Com’n.? 

The least troublesome of the issues concerns the power of the legislature to classify 
for taxation purposes. The Michigan constitution authorizes specific taxes and pro- 
vides only that they shall operate uniformly upon the class designated.’ There is no 
question that the tax in the principal case operated uniformly upon the class of Michi- 
gan apple-growers.4 Moreover, the instances are infrequent in which a legislature’s 
classification for tax purposes has been the basis of invalidation.’ Michigan specific 
taxes upon heirs,‘ chain stores,? employment agencies,* drivers of vehicles,® and sellers 
of liquor** have been declared constitutional. 

21 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 109. 


Maguire v. Yellow Taxi Corp., 253 App. Div. 249, 1 N.Y.S. (2d) 749 (1938), aff’d 278 
N.Y. 576, 16 N.E. (2d) 110 (1938). 


* Mich. Stat. Ann. (Henderson, Supp. 1940) § 12.1220. The amount of the tax was one 


cent upon each bushel or two cents upon each one hundred pounds, payable when shipped. 
§ 12.1220(9). 


2 296 N.W. 245 (Mich. 1941). 
3“The legislature may by law impose specific taxes, which shall be uniform upon the 
classes upon which they operate.” Mich. Const. art. 10, § 4. 


4 Apples sold directly to cider and/or vinegar plants were exempt; each grower might pro- 


duce three hundred bushels each year tax free. Mich. Stat. Ann. (Henderson, Supp. 1940) 
§ 12.1220(9). 


5 26 R.C.L. 249-51 (1920). 

* Union Trust Co. v. Durfee, 125 Mich. 487, 84 N.W. 1101 (1901). 

7 Smith Co. v. Fitzgerald, 270 Mich. 659, 259 N.W. 352 (1935). 

* Brazee v. People of Michigan, 241 U.S. 340 (1916). 

9 Jasnowski v. Board of Assessors, 191 Mich. 287, 157 N.W. 891 (1916). 
© People v. Palasz, 191 Mich. 556, 158 N.W. 166 (1916). 
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Since such class taxes have been declared constitutional, it is difficult to say that 
the tax in the principal case is unconstitutional merely because the proceeds are ear- 
marked for a special use. Proceeds from class taxes may, after going into the general 
tax fund, be used for special purposes; earmarking should not invalidate the tax, for 
taxes upon liquor sellers earmarked for a variety of special purposes are common" and 
gasoline taxes for road-building have been levied." 

Since the tax in the instant case will, if the advertising scheme is successful, operate 
to benefit apple growers immediately and the general public ultimately, the situation 
is analogous to the public improvement cases in which the owners of abutting property 
are the immediate beneficiaries and the general public the long-run beneficiaries. From 
the standpoint of fiscal policy, an argument may be made for distributing the cost of 
the advertising in the principal case between the apple growers and the public in pro- 
portion to the benefits received. This solution has been followed in the public improve- 
ment cases."3 

The more serious problem in the instant case is whether the benefit to the public 
from such an advertising program is sufficient to justify the expenditure as one for 
the public purpose. A Michigan statute authorizing a bond issue for the purpose of 
aiding a railroad was declared unconstitutional as an expenditure for a private pur- 
pose,"4 and subsidies to a factory,’5 to manufacturers of sugar,‘ and to a private associa- 
tion organized to improve the corn crop‘? were similarly held unconstitutional. In 
other states, however, expenditures for railroads,"* for agricultural bureaus,’® and for 
the protection of stock raisers were sustained.” 

The inquiry in these cases is (1) whether or not the prosperity of the aided business 
will peculiarly benefit the public, and (2) whether or not the aid granted will further 
this benefit.2* In reaching an affirmative answer to the first inquiry the Michigan 
court in the principal case appears to be tending toward the somewhat more liberal 

* Conlon, Taxation in the Alcoholic Beverage Field, 7 Law & Contemp. Prob. 728, 745, 
746 (1940). 

11 N.C. Code Ann. (Michie, 1939) § 2613 (i14). 

13 Special assessments have been levied upon the owners of abutting property, with the re- 
mainder of the funds coming from general tax money. Chicago v. Lord, 277 Ill. 397, 115 N.E. 
543 (1917); People ex rel. Griffin v. Mayor of Brooklyn, 4 N.Y. 419 (1851); Olson v. Water- 
town, 57 S.D. 363, 232 N.W. 289 (1930); Peoria v. Peoria R. Co., 274 Ill. 48, 113 N.E. 170, 
(1916). 

4 People ex rel. Detroit and H. R. Co. v. Township Board of Salem, 20 Mich. 452 (1870). 

15 Clee v. Sanders, 74 Mich. 692, 42 N.W. 154 (1889). 

6 Michigan Sugar Co. v. Auditor General, 124 Mich. 674, 83 N.W. 625 (1900). 

11 Michigan Corn Improvement Ass’n v. Auditor General, 150 Mich. 69, 113 N.W. 582 
(1907). 

18 Sharpless v. Mayor of Philadelphia, 21 Pa. 147 (1853); Queensbury v. Culver, 19 Wall. 
(U.S.) 83 (1873); State ex rel. Dickinson v. Neely, 30 S.C. 587, 9 S.E. 664 (1888); Olcott v. 
Supervisors, 16 Wall. (U.S.) 678 (1872). 

19 State ex rel. Hall County Farm Bureau v. Miller, 104 Neb. 838, 178 N.W. 846 (1920). 

2° Weaver v. Scurry County, 28 S.W. 836 (Tex. Civ. App. 1894); Neal v. Boog-Scott, 247 
S.W. 689 (Tex. Civ. App. 1923). 

** For an excellent discussion of the doctrine of public purpose applied to taxation, see 
McAllister, Public Purpose in Taxation, 18 Calif. L. Rev. 137, 241 (1930). 
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interpretation of the public purpose concept accepted in other states. The court un- 
doubtedly was influenced by the fact that seven states expend money to advertise 
their leading products under statutes similar to the one in question,?* and that none of 
these statutes has been declared unconstitutional.*? Moreover, the decline in the sale 
of Michigan apples, partly because of state advertising campaigns carried on by Wash- 
ington for apples and by Florida for citrus fruits, had its influence.?4 

Whether or not the aid proposed will operate to bring Michigan apple sales back to 
“normal” and thus serve a public purpose (the second inquiry) is a question which the 
court hurriedly answered in the affirmative.*s Actually, the end result of the advertis- 
ing program is quite doubtful. If the Michigan apple advertising program is successful 
and Michigan apples become established as a “super” brand, the economic effect will 
be to increase the demand for Michigan apples at the expense of other kinds of apples, 
other kinds of fruit, and apple substitutes.“ There will probably be more extensive 
advertising schemes by all states concerned, each tending to counteract the effect of 
the other. The final result from Michigan’s point of view is apt to be an apple market 
approximately the same in size as at present with increased production costs because 
of money spent for advertising.?7 

In any long term sense, then, no benefit is apt to flow from this advertising pro- 


* Idaho L. 1937, c. 252; Idaho L. 1939, c. 172; Wash. Rev. Stat. Ann. (Remington, Supp. 
1940) §§ 2874, 6266; N.Y. Cons. Laws (McKinney, Supp. 1940) c. 2B, §§ 156—(h, i); Me. Acts 
& Res. 1937, c. 84; Fla. Comp. Gen. Laws (Skillman, Supp. 1936) §§ 3254-(57, 79, 80, 95, 100, 
104, 111); Iowa L. 1939, c. go; Cal. Agric. Code (Deering, 1937) §§ 1300.15 (b-8), 1300.17 (b). 
Twenty-seven states have passed legislation authorizing annual expenditures to publicize their 
general resources and “natural advantages.”” An excellent example of general state advertising 
is afforded by the New England Council, which is supported by Maine, New Hampshire, Mas- 
sachusetts, Rhode Island, Connecticut, and Vermont, and publishes the New England News 
Letter. 

3 Floyd Fruit Co. v. Florida Citrus Com’n, 128 Fla. 565, 175 So. 248 (1937); State ex rel. 
Graham v. Enking, 59 Idaho 321, 82 P. (2d) 649 (1938). No other test cases are reported. 

24 Although the apple growing industry ranked ninth among Michigan farm products for 
1938, there is no doubt that the sale of apples has fallen off in the past several years. In 1899 
the annual per capita consumption of all kinds of fruit in the United States was 141.9 pounds, 
106 pounds of which were apples. In 1938 the per capita consumption of fruit was up to 177 
pounds, only 56.8 pounds of which were apples. Brief of Defendant-Appellant, at 3, 4. To 
combat this trend the state of Washington entered into the business of advertising its apples. 
Wash. Rev. Stat. Ann. (Remington, Supp. 1940) § 2874. Much of the trend away from apples 
may be attributed to the state advertising campaign of Florida (Fla. Comp. Gen. Laws (Skill- 
man, Supp. 1936) § 3254-(57, 79, 80, 95, 100, 104, 111)) and to the extensive advertising of Cali- 
fornia fruit carried on by the California Fruit Growers Exchange. See Annual Report of Gen- 
eral Manager of California Fruit Growers Exchange 21 (1940). 


28 In passing upon this question the court’s task was not to decide whether such a policy 
would actually benefit the public, but was rather to ascertain whether there was a reasonable 
likelihood that it would do so. 


* The effect of efforts to establish a local market for a product by differentiating competing 
products in the consumer’s mind is not unlike the efforts to secure a special market for a local 
product by imposing “market barriers” to the entry into the local market of competing 
products produced elsewhere. 


*7 See Simons, Positive Program for Laissez Faire 31-34 (1934), for a good analysis of the 
wasteful results of such competition in the advertising area. 
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gram. But until notions of what constitutes sound economic practice change, we may 
expect at least as much, and perhaps more such legislation; moreover, it may be in a 
more objectionable form. If present advertising schemes do not succeed in stimulating 
demand, there is a danger that power to restrict production will be delegated to the 
commissions in the hope that a “little more” regulation will bring about the hoped-for 
rejuvenation. Since these commissions are ordinarily composed of the producers them- 
selves, the end result may be a situation uncomfortably close to that in England where 
regulations for the production and marketing of certain agricultural products are pro- 
mulgated by boards elected by and responsible to the producers and are too frequently 
designed to further private rather than public interests.** 


Torts—Libel Per Se—Liability for False Designation of Attorney as Nazi and Com- 
munist—{New York].—In an open letter to the members of his union the defendant, 
a local union official, charged that the plaintiff, an attorney, was a Nazi and a Com- 
munist. In the ensuing libel action the defendant sought to have the complaint dis- 
missed on the ground that the words complained of were not libelous per se, and that 
in New York an action on a defamatory publication which is not libelous per se must 
be accompanied by an allegation of special damages. Held, that under present circum- 
stances such a false allegation constitutes libel per se, and that therefore it was not 
necessary to allege special damages. Levy v. Gelber.* 

It is well known that the referents of particular words often vary from one time to 
another,? and that their connotations are not everywhere the same.3 Only six months 
prior to the instant case a New York court dismissed an action for libel on the ground 
that a charge that a plaintiff was a Communist‘ did not tend to expose him to the con- 
tempt, hatred, or ridicule of a substantial portion of the community.s In England dur- 
ing the “Red scare” of the early 1920’s, however, false charges of Communism were 
held actionable.* Similarly in the reign of James I it was held that to term a person a 
Papist and to say that he went to Mass did not give rise to an action for defamation;7 


28 Astor and Rowntree, British Agriculture: The Principles of Future Policy 429-30 (1938). 

* a5 N.Y.S. (2d) 148 (S. Ct. 1941). 

2 “A word is not a crystal, transparent and unchanged; it is the skin of a living thought and 
may vary greatly in color and content according to the circumstances and the time in which 
it is used.” Holmes, J., in Towne v. Eisner, 245 U.S. 418, 425 (1917). See Harrison v. Thorn- 
borough, 10 Mod. Rep. *196, *197 (Q.B. 1714). 

3 “Words are not one-valued; they are often multivalued, and can take on as many mean- 
ings as there are concepts.” Chase, The Tyranny of Words 109 (1938). 

4 Garriga v. Richfield, 174 Misc. 315, 20 N.Y.S. (2d) 544 (S. Ct. 1940). 

5 Gatley, Libel and Slander 14 (3d ed. 1938); Harper, Torts § 243 (1933); Newell, Slander 
and Libel 1-3 (4th ed. 1924). The problem of “whose hatred” is answered broadly in Peck v. 
Tribune Co., 214 U.S. 185 (1909). The English view appears slightly narrower, requiring that 
words must tend to lower plaintiff in estimation of right-thinking members of society generally. 
Tolley v. Fry & Sons, Ltd., [1930] 1 K. B. 467. A New York statute similarly defines criminal 
libel. N.Y. Cons. Laws (McKinney, 1938) c. 40, §§ 1340, 1341. 

® Burns v. Associated Newspapers, Ltd., 42 T.L.R. 37 (Ch. 1925). In 1938 Gatley sug- 
gested that the opposite result would be reached. Gatley, Libel and Slander 26 (3d ed. 1938). 

7 Ireland v. Smith, 2 Brownl. 166 (C.P. 1612). 
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but such a statement was considered actionable during the subsequent reign of Charles 
II.* In many southern states an allegation that a white man is a Negro is considered 
slanderous per se,’ although in northern states such an allegation would not constitute 
defamation.’* A statement that a Catholic is a freemason is held libelous in Quebec," 
but contrary holdings may be expected in the United States. In support of decisions 
denying recovery for false charges of Communism it is argued that since the Com- 
munist party is allowed to place candidates for public office on the ballot,” and “is a 
potential political factor in the world today,’ there is therefore “no reason for saying 
that if you call a man a Communist you hold him up to hatred and ridicule in the eyes 
and minds of all right-thinking reasonable people.’’*4 Similar arguments might have 
been advanced if the charge had been one of being a Nazi. But recent legislative action 
barring Communists and members of the German-American Bund from employments 
made vacant by operation of the Selective Service Act's and from federal work proj- 
ects'® indicates the general opprobrium with which such individuals are today re- 
garded, and a charge that a person is a Nazi or a Communist might therefore subject 
him to the hatred, contempt, or ridicule of a “‘considerable and respectable class of 
the community.”*? In view of the careless and haphazard manner in which such terms 
as “Communist” and “Nazi” are used today it may well be that judicial recognition 
of a cause of action in favor of persons falsely accused will have a salutary effect and 
will in addition afford such persons an opportunity to free themselves from the social 
stigma resulting from such a charge."* 

It was well settled early in the history of the common law that defamatory writings 
were libelous per se regardless of whether the defamatory character of the publication 
was apparent on its face or became so only upon introduction of extrinsic evidence 


8 Row v. Clargis, 3 Mod. Rep. *26 (K. B. 1684); Walden v. Mitchell, 2 Vent. 265 (C.P. 
1694). 

® May v. Shreveport Traction Co., 127 La. 420, 53 So. 671 (1910) (but Louisiana courts 
do not distinguish words actionable per se from those not actionable per se); Toye v. 
McMahon, 21 La. Ann. 308 (1869) (proof of malice required); Wolfe v. Georgia R. & El. Co., 
2 Ga. App. 499, 58 S.E. 899 (1907); Eden v. Legare, 1 Bay (S.C.) 171 (1791). 


1° Williams v. Riddle, 145 Ky. 459, 140 S.W. 661 (1911) (“a damn Negro and his mother 
was a mulatto”); Kenworthy v. Brown, 45 Misc. 292, 92 N.Y. Supp. 34 (S. Ct. 1904) (words 
did not impute unchastity); Johnson v. Brown, Fed. Cas. No. 7,375 (App. D.C. 1832); 
Barrett v. Jarvis, 1 Ohio 84n (1823). 


1 Cf. Lareau v. La Compagnie d’Imprimerie de la Minerve, 27 L.C.J. 336 (1883). 
12 Garriga v. Richfield, 174 Misc. 315, 20 N.Y.S. (2d) 544 (S. Ct. 1940). 


13 Haacke v. Deutsche Presse, Ltd., [1934] T.P.D. (S. Africa) 191, 193; see Garriga v. Rich- 
field, 174 Misc. 315, 320, 20 N.Y.S. (2d) 544, 549 (S. Ct. 1940). 


™ Haacke v. Deutsche Presse, Ltd., [1934] T.P.D. (S. Africa) 191, 193. 

5 so U.S.C.A. § 308(i) (Supp. 1940). 

%6 Emergency Relief Appropriation Act for 1941, §15, 54 Stat. 611 (1940), 15 U.S.C.A. 
§§ 721-728, at 15 (f) (Supp. 1940). 

17 Peck v. Tribune Co., 214 U.S. 185 (1909). 


18 One of the reasons for permitting an action in libel without proof of special damage is to 
allow the plaintiff to vindicate himself. 3 Rest., Torts § 620 (1938). 
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indicating its defamatory character.'® Since general damages were presumed, a per 
quod allegation served only to increase damages, and was not necessary to establish a 
cause of action.2° The courts of New York and of some other jurisdictions, however, 
have distinguished between publications defamatory on their face and those defama- 
tory only by innuendo, terming the former “libelous per se” and the latter “libelous 
per quod’ and denying recovery for what they term “libel per quod” in the absence 
of proof of special damage.*? In the instant case, however, it seems that the court 
did not adopt this distinction in determining whether the publication concerning the 
plaintiff was actionable without proof of special damage.*3 Instead, the court argued 
that since the allegation that an attorney is a Communist injures him in his profession 
and is analogous to a charge that he had split fees with a layman or was disloyal to his 
clients’ best interests, it was libelous per se. This discussion suggests that the court 
may have been applying, in a libel action, the same test of “injury to a person in his 
professional capacity” which is used in determining whether a spoken defamation con- 
stitutes slander per se.*4 If words, when spoken, are slanderous per se, these words, 
when written, are obviously libelous per se.** The holding of the court merely affirms 
this proposition, but the language of the opinion implies that unless the defamatory 
words would have constituted slander per se if spoken, they will not be held libelous 
per se if written. The court may thus have imported into the field of libel an irrelevant 
restriction which is properly employed only in actions for slander.** In this view the 
decision may be interpreted as applying only to attorneys, even though a charge of 
Nazism or Communism may subject the ordinary person, as well, to the hatred, 
contempt, or ridicule of the community .?7 

In consideration of the delicate relation between attorney and client, the court 
indicated that to call an attorney a Nazi and a Communist would of necessity injure 


19 Marion v. Davis, 217 Ala. 16, 114 So. 357 (1927); Ingram v. Lawson, 6 Bing. (N.C.) 212 
(C.P. 1840); Rice v. Simmons, 2 Harr. (Del.) 417 (1838); 3 Rest., Torts §§ 569(c), 620 
(1938); Harper, Torts § 243 (1933); Newell, Slander and Libel §§ 745, 756 (4th ed. 1924). 


2° Note 19 supra. 


2! For the distinction between these two categories see Flake v. Greensboro News Co., 212 
N.C. 780, 195 S.E. 55 (1938); Prosser, Torts 798 nn. 60-61 (1941). 

* Flake v. Greensboro News Co., 212 N.C. 780, 195 S.E. 55 (1938); Sullivan v. Meyer, 91 F. 
(ad) 301 (App. D.C. 1937); Rowan v. Gazette Printing Co., 74 Mont. 326, 239 Pac. 1035 
(1925). For a discussion of the confusion of these categories by the courts see Gregory and 
Borchardt, Cases and Materials on Torts 447 (1938); 14 Calif. L. Rev. 61 (1925); an illus- 
trative example is Sydney v. MacFadden Pub. Corp., 242 N.Y. 208, 151 N.E. 209 (1926). 

23 If the court had adopted this test, it would probably have found that the defendant’s 
assertion constituted libel per se, since the derogatory implications were inherent in the lan- 
guage used, and no extrinsic facts were required to establish its defamatory character. 

+4 Spoken words falsely imputing certain crimes, communicable and venereal diseases, pro- 
fessional incompetence, or, in some jurisdictions, unchastity in a woman, are actionable with- 
out proof of special damage. Harper, Torts §§ 238-41 (1933); Newell, Slander and Libel § 745 
(4th ed. 1924). 

5 Ajouelo v. Auto-Soler Co., 61 Ga. App. 216, 6 S.E. (2d) 415 (1939). 

* Newell, Slander and Libel §§ 11, 12 (4th ed. 1924). 

27 The adverse effect of such an allegation when made of an ordinary person is evidenced 
by the statutes cited in notes 15 and 16 supra. 
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him directly in his profession, and would therefore, under this test, be considered 
libelous per se. It is suggested, however, that if this interpretation of the court’s 
opinion is adopted, an allegation that an attorney is a Communist is not the type of 
charge which, under prior decisions, has been considered as causing injury to him in his 
professional capacity.** To come within this classification the charge complained of 
must impute some quality which would be detrimental, or the absence of some quality 
which is essential, to the successful performance of his professional duties.29 Words 
which injure a person’s general reputation, and only incidentally affect his professional 
career, have generally been held not to fall within this definition.s* Thus while a 
charge of violation of the code of professional ethics would directly affect an attorney 
in his professional capacity, a charge of unpatriotism during a period of fervent na- 
tionalism perhaps tends to injure his character generally,#* but his professional ca- 
pacity, only incidentally. 


Trusts—Foreclosure under Trust Deed—Trustee, on Motion of Court, Ordered to 
Transfer Unclaimed Funds to Court—{Illinois].—In 1930 the plaintiff, trustee under a 
trust deed securing a bond issue, brought suit to foreclose. The property was sold 
to a committee representing 96 per cent of the bondholders, and on confirmation of the 
sale, the court ordered the master to pay $22,000 of the cash proceeds of the sale to the 
plaintiff for distribution to non-depositing bondholders. The court reserved jurisdic- 
tion, inter alia, “to provide for the prompt distribution by complainant .. . . of all 
moneys ” Eight years later, the court on its own motion and over plaintiff’s 
objection to the court’s jurisdiction, directed an accounting and ordered the plaintiff 
to pay any unclaimed sums remaining in trust to the clerk of court. On appeal to the 
supreme court, held, that since the plaintiff is trustee of an express trust for the bene- 


fit of unknown non-depositing bondholders, the lower court lacked power, on its own 


8 Sherin v. Eastwood, 27 S.D. 312, 131 N.W. 287 (1911) (false publication that attorney 
was publicly whipped by a former female client because of slanders uttered concerning her, 
held libelous as subjecting him to ridicule, but not as injuring him in his profession). 

29 Note 28 supra. 


3° Gatley, Libel and Slander 35 (3d ed. 1938). Words held actionable per se as injuring the 
plaintiff in his profession: Cohalan v. New York World-Telegram, 172 Misc. 1061, 16 N.Y.S. 
(2d) 706 (S. Ct. 1939) (that judge was unfit and deliberately tried to prevent justice); Bishop v. 
Latimer, 4 L. T. 775 (1861) (that attorney cheated his clients, though not actionable if it was 
said that he had cheated one client); 9 Bacon, Abridgments 51 (1852) (that attorney is 
guilty of barratry). Words not actionable per se: Stowers v. Western Bentley Mercantile Co., 
140 S.W. (2d) 714 (Mo. 1940) (that government attorney was “a dirty crook and a dead beat”); 
Weidberg v. LaGuardia, 170 Misc. 374, 10 N.Y.S. (2d) 445 (S. Ct. 1939) (that attorney was 
a drunken bum sent to break up audience); Alleston v. Moore, Het. 167 (C.P. 1627) (that 
attorney was “cheating knave,”’ when not said in regard to his profession). 


3* In the past courts have held such charges libelous. Switzer v. Anthony, 71 Colo. 291, 
206 Pac. 391 (1922) (that woman called the American flag a “dirty rag” in 1916); Lewis v. 
Daily News Co., 81 Md. 466, 32 Atl. 246 (1895) (anarchist); Cerveny v. Chicago Daily News 
Co., 139 Ill. 345, 28 N.E. 692 (1891) (anarchist). Evidence that the courts consider those who 
espouse Communism as enemies of democracy is found in United States ex rel. Yokinen v. 
Com’r of Immigration, 57 F. (2d) 707 (C.C.A. 2d 1932). 
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motion, to order payment of the funds. Order reversed. Chicago Title & Trust Co. v. 
Rogers Park Apts. Bldg. Corp.* 

The failure of American courts, in the absence of statute, to apply to personal 
property for which no owner can be found?a rule similar to the rule of escheat as applied 
to real property, has created difficult problems in the disposition of unclaimed bank de- 
posits, property of missing heirs, and assets unclaimed on corporate dissolution or 
reorganization.3 

Assuming the plaintiff in the instant case to be a mere “court depositary,” as was 
argued by the lower court,‘ it seems clear that under the statute providing for the trans- 
fering of funds “in control of the court” to the county treasurer,’ the court could ac- 
complish its objective of getting such funds into the county treasury.® But it is doubt- 
ful whether the court in the instant case had power, even at the time of confirming the 
sale, to provide for distribution of these sums by a court depositary rather than by the 
trustee under the trust deed. The provisions of the trust deed contemplate distribu- 
tion by the trustee, acting under the terms of the trust instrument.’ It is true that 
courts of equity in foreclosure proceedings have power to disregard provisions of the 
trust deed when necessary,* but of course such power must be exercised reasonably. It 
seems difficult to justify a refusal to permit a trustee to distribute as trustee, and then 


* 375 Ill. so9, 32 NE. (2d) 137 (1941). 

? The importance of the problem in the principal case is indicated by the fact that today 
in Cook County, Illinois, there is reported to be approximately $10,000,000 in the custody of 
courts, trust companies, banks and individual trustees, belonging to non-depositing bond- 
holders who have failed to claim their money. Chicago Herald-American, col. 1, p. 1 (April 13, 
1941). 

3 Under the common law in England, personal property without an owner passes to the 
crown under the doctrine of bona vacantia. Dyke v. Walford, 5 Moo. P.C.C. 434 (1846). 
American courts have not recognized this rule in the absence of statute. Illinois Bell Tel. 
Co. v. Slattery, 102 F. (2d) 58, 68 (C.C.A. 7th 1939), cert. den. 307 U.S. 648 (1939); cf. 
In the Matter of Certain Moneys in the Possession of the Harrisburg Bridge Co., 48 Dauph. 
Co. Rep. (Pa.) 274, 278 (1940). 

4 Chicago Title & Trust Co. v. Rogers Park Apts. Bldg. Corp., 375 Ill. 599, 607, 32 N.E. 
(2d) 137, 141 (1941). 

5 Ill. Rev. Stat. (1939) c. 141, § 4; cf. Ohio Code Ann. (Throckmorton, 1940) § 10506—78, 79. 

6 While, under the statute, op. cit. supra note 5, the court could probably not of its own 
motion order transfer to the county treasurer, it seems that if the plaintiff is a mere depositary, 
the court could of its own motion order the money paid into court. See In re Western Marine 
& Fire Ins. Co., 38 Ill. 289 (1865); Franklin Union v. People, 121 Ill. App. 647 (1905). 


? The trust deed gave the trustee power to institute foreclosure proceedings and to do all 
acts necessary for the protection of the bondholders. Chicago Title & Trust Co. v. Rogers 
Park Apts. Bldg. Corp., 375 Ill. 599, 601, 32 N.E. (2d) 137, 138 (1941). Moreover, the 
express denial to the bondholders of all right to sue or take any action except upon refusal of 
the trustee to act supports this theory. Ibid. However, the trust deed expressly provides for 
distribution by the trustee of funds paid in an eminent domain proceeding, but is silent with 
respect to distribution in connection with mortgage foreclosure. Abstract of Record, at 30. 

® Seigle v. First Nat’l Co., 338 Mo. 417, 90 S.W. (2d) 776 (1936); Néw Jersey Nat'l 
Bank and Trust Co. v. Lincoln Mortgage and Title Guaranty Co., 105 N.J. Eq. 557, 148 Atl. 
713 (1930); Palisades Trust & Guaranty Co. v. Probst, 128 N.J. Eq. 332, 16 A. (2d) 271 (1940); 
Hoffman v. First Bond & Mortgage Co., Inc., 116 Conn. 320, 164 Atl. 656 (1933). 
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to appoint the same party to distribute as depositary. At the same time, if the party 
is a mere depositary, the court can maintain greater control over the distribution than 
would otherwise be possible, considering the lack of detailed provisions as to distribu- 
tion in the trust instrument.® 

But even assuming that the court had power, in confirming the sale, to appoint the 
plaintiff to act as depositary rather than as trustee, it is doubtful whether it meant to 
do so in the principal case. The plaintiff is referred to in the decree as “trustee,” not as 
“depositary.” And the reservation of jurisdiction to “advise, supervise and direct 
{plaintiff] in the distribution of the funds” is hardly consistent with an intention that 
the plaintiff act as a mere depositary, inasmuch as courts have complete control over 
such officers in any event. Such an express reservation of power is often used, however, 
where a court wishes to retain jurisdiction over a trustee.'® Furthermore, no separate 
provision was made to compensate plaintiff for acting as depositary, plaintiff’s only 
compensation being $4,000 for acting as trustee." Presumably, distribution of sale 
proceeds was considered part of the duties as trustee. 

Even though the plaintiff is said to hold these funds as trustee under the trust deed, 
the funds might be taken out of its hands in either one of two ways. If it can be said 
that the trust is a passive one, with title automatically passing to the bondholders,” 
the attorney general might be successful in asserting claim to the property under the 
common law doctrine of bona vacantia."? Other courts have held such trusts passive, 
but the court in the instant case, stressing the fact that the plaintiff still has the duty 
of enforcing the deficiency judgment and of identifying the claimants and distributing 
the fund, refused so to hold. Even so, it would seem that the court could have regarded 
the trust as active with respect to the judgment, but passive as to the cash payable to 
the unknown bondholders. Securing recognition of the doctrine of bona vacantia in the 
absence of statute is a further difficulty; the Circuit Court of Appeals for the Seventh 
Circuit in a somewhat different type of case has denied that the doctrine exists in IIli- 
nois.*5 

The second method is that attempted by the court in the instant case: as a condi- 
tion of confirming the foreclosure sale, the court expressly retains jurisdiction to super- 
vise and direct the trustee in the distribution of the proceeds. It may be objected that 
this suggested procedure violates the general rule that a court cannot, on its own mo- 
tion, alter a trust deed or direct a trustee to comply with the terms of a trust. The 


® Cases cited in note 6 supra. 

1° Seigle v. First Nat’l Co., 338 Mo. 417, 90 S.W. (2d) 776 (1936). 

1 Abstract of Record, at 41. 

1 Westcott v. Edmunds, 68 Pa. 34 (1871); see 1 Bogert, Trusts and Trustees § 206 (1935). 


3 Middleton v. Spicer, 1 Bro. C.C. 201 (1783); Dyke v. Walford, 5 Moo. P.C.C. 434 (1846); 
Powell v. Merrett, 1 Sm. & G. 381 (Ch. 1853); Read v. Stedman, 26 Beav. 495 (Ch. 1859); 
Cunnack v. Edwards, [1896] 2 Ch. 679; In re Higginson & Dean, [1899] 1 Q.B. 325; In re 
Barnett’s Trusts, [1902] 1 Ch. 847. In Pennsylvania a passive trust where no heirs can take 
is subject to escheat by statute. Linton’s Estate, 198 Pa. 438, 48 Atl. 298 (1901). 


™4 Note 12 supra. 
*S Illinois Bell Tel. Co. v. Slattery, 102 F. (2d) 58 (C.C.A. 7th 1939), noted in 34 Ill. L. 


Rev. 171 (1939). The fact that the “unclaimed property” in that case was a debt owing from 
the defendant to the unknown persons may distinguish it from the instant case. 
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cases indicate, however, that a court may in the course of administration of a trust 
modify its terms.** Moreover, there is an increasing tendency for courts on their own 
motion to compel a trustee to comply with the terms of a trust.'7 And whatever may be 
the tendency in the administration of an ordinary trust, the court’s power to modify 
the terms of a trust mortgage and retain jurisdiction over the trustee during its admin- 
istration seems clear.** The Illinois court has itself recognized the peculiar nature of 
foreclosures under trust deeds and declared that courts have broad powers to withhold 
confirmation of a foreclosure sale if the plan of reorganization proposed is not a fair 
one.'9 

It might of course be argued that even though jurisdiction was retained in the in- 
stant case, there was no compelling reason for ordering the transfer. The plaintiff, al- 
though it originally refused to account, later complied with the order, and has not been 
guilty of conduct which would ordinarily be taken to justify its removal as trustee. 
And it can hardly be said that the change of the bondholders’ claim from one against 
the trustee to one against the county makes the money any more secure. But if the 
trustee retains the funds, they remain on deposit in a bank earning income for the 
bank but not for the unknown bondholders; whereas if the funds were transferred to 
the clerk of court and then to the county treasurer, the county would obtain the use of 
those funds. In addition to an argument that the public has greater right to the use of 
such funds until claimed than does a bank chosen by the trustee, there is the fact that 
the trustee’s management of the funds should be subject to periodic court investiga- 
tion. Yet courts may hesitate to order such accountings and investigations if the costs 
of such proceedings would have to be paid out of the trust corpus. This would diminish 
the share due to non-depositing bondholders later claiming their share and might re- 
sult in exhaustion of the trust fund in some cases.*° In those instances where the court 
lacks power to use the trust corpus to defray the expenses of an accounting, transfer of 
the funds to the county treasurer becomes desirable as a means of avoiding expense to 
the trustee and inconvenience to the court through holding accountings in the numer- 
ous real estate bond mortgage foreclosure cases. Mere transfer to the clerk of court 
does not, of course, eliminate the need for accountings; but if the funds are transferred 
to a court officer, they may be turned over to the county treasurer, thus eliminating 
the need for further accountings. 

In the absence of adequate provision for handling unclaimed money in the hands of 
a trustee, legislation seems desirable. The legislator might adopt any one of four solu- 
tions. The funds, after a period of time, could be used for: (1) search for the unknown 


6 Seigle v. First Nat’l Co., 338 Mo. 417, 90 S.W. (2d) 776 (1936), and cases cited therein. 

17 State ex rel. Pryor v. Paul, 104 P. (2d) 745 (Wash. 1940); 2 Scott, Trusts § 200.4 
(1939); Rest., Trusts § 200 Comment g (1935). But see Ex parte Kilgore, 120 Ind. 94, 22 N.E. 
104 (1889). 

8 New Jersey Nat’l Bank and Trust Co. v. Lincoln Mortgage and Title Guaranty Co., 105 
N.J. Eq. 557, 148 Atl. 713 (1930); Hoffman v. First Bond & Mortgage Co., 116 Conn. 320, 164 
Atl. 656 (1933); Nay Aug Lumber Co. v. Scranton Trust Co., 240 Pa. 500, 87 Atl. 643 (1913); 
see Katz, Protection of Minority Bondholders, 3 Univ. Chi. L. Rev. 517, 549 (1936). 

19 First Nat’l Bank v. Bryn Mawr Bldg. Corp., 365 Ill. 409, 6 N.E. (2d) 654 (1937). 

2° It appears that in the instant case the trustees received a fee of $4,000, which covered 
both past and future services, and that no further charges were being made to the undistributed 
trust fund. Abstract of Record, at 41. 
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owners; (2) distribution to the assenting bondholders who supplied the money to pay 
dissenters; (3) distribution to the other non-depositing bondholders who can be found; 
or (4) payment to the state, absolutely, or subject to a right in the non-depositing bond- 
holder at any time in the future to claim his share. In view of the small amount of the 
usual payment to any one bondholder, search for unknown owners seems undesirable. 
That legislatures have generally not favored this solution is evidenced by the absence 
of statutory provisions for search for missing heirs, or owners of unclaimed bank de- 
posits. Payment of the unclaimed funds to the majority bondholders might be urged, 
since they furnished the money. Against such disposition it may be argued that 
the majority bondholders have already received property worth more than the small 
cash sum paid the dissenters, since the cash payable to the dissenters was determined by 
an upset price carefully set below the value of the property in order to discourage dis- 
sent from the plan. A stronger argument can be made for payment of these funds to 
known non-depositing bondholders. This would to some extent offset the loss they suf- 
fered because of the low upset price. Such a solution, moreover, would be consistent 
with the statutory provisions in bankruptcy and administration of decedent’s estates 
where unclaimed funds are distributed to the known members of the class entitled to 
the fund." The objection to this solution, however, is that it necessitates the expense 
and inconvenience of a second distribution. The small sums often available for dis- 
tribution in many cases hardly justify this. The most désirable solution seems to be 
transfer of the unclaimed funds to the state. This accords with the general common 
law notion that unclaimed property belongs to the sovereign. This solution, moreover, 
makes it possible to allow a bondholder to claim his share in the fund even after trans- 
fer to the state by giving him a claim against the state. 


3t 52 Stat. 875, 11 U.S.C.A. § 106 (Supp. 1940); Ore. Code Ann. (1940) § 19-1305. 
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Legal Realism and Justice. By Edwin N. Garlan. New York: Columbia University 

Press, 1941. Pp. xii, 161. $2.00. 

The Theory of Legal Science. By Huntington Cairns. Chapel Hill: University of 

North Carolina Press, 1941. Pp. x, 254. $2.50. 

Studies in Legal Terminology. By Erwin Hexner. Chapel Hill: University of North 

Carolina Press, 1941. Pp. vi, 150. $1.50. 

These three brief volumes by Edwin N. Garlan, Huntington Cairns, and Erwin 
Hexner are a reassuring demonstration of the vitality and breadth of contemporary 
egal scholarship. Each treats of legal problems in a context that proclaims vivid 
awareness of the social significance, the scientific presuppositions, and the philosophical 
implications of legal concepts and legal inquiries. One cannot imagine any of these 
volumes written a generation ago. Their appearance now suggests that the long strug- 
gle to demonstrate that law is not a self-sufficient system of autonomous principles, 
concepts, and deductions, unrelated to the soil of social facts or to the atmosphere of 
ethical values, is over. That battle has been won. Not one of these writers feels called 
upon to argue the relevance of ethics, logic, economics, sociology, or scientific method 
to legal problems, and each of them draws freely upon these allied disciplines in making 
a contribution to legal understanding. 

The volumes by Huntington Cairns and Edwin Garlan make full use of the tech- 
niques of realistic jurisprudence, which turns out in these works to be very much alive 
despite the tears that have been shed, in the last two or three years, by such premature 
pallbearers as Professors Kennedy, Nussbaum, and Fuller. The third volume, that of 
Erwin Hexner, is less closely related to the currents of American legal scholarship but 
represents perhaps the beginning of a new current. 

From the fact that most of Professor Hexner’s footnote references to works pub- 
lished before 1933 are to German sources, that between 1933 and 1935 his chief source 
materials are English publications, and that the American legal and political writing 
dealt with consists primarily of material published since 1936, I surmise that Erwin 
Hexner is one of the small band of believers in democracy who have fled from Nazi 
degeneracy and who are now seeking to inoculate our political and legal thinking 
against the virus that destroyed free legal and political thinking in Europe. Much of 
this effort, of course, does not make sense to the jurist whose vision has been limited to 
the American scene. American jurisprudence has been faithful to American public 
opinion and to the tough tradition of the common law, in focusing its vision upon what 
courts do. Continental legal thinking has focused on a number of other problems which 
have only tenuous roots in American soil. The transition of intellectual climates may 
result in some spoilage of cargo. At the same time our own legal thought is bound 
to be enriched by the closer contact between legal and political studies which charac- 
terizes modern European juristic thought. 
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Mr. Hexner’s work is a series of studies of such basic legal concepts as /egal rules, 
legal systems, administrative law, and legal security. The author is largely concerned 
with problems which, to an operational or functional jurisprudence, will be mean- 
ingless or ambiguous: such problems, for instance, as the difference between heter- 
onomous and autonomous rules, the legality of different kinds of state, the limits 
of codification and of systematization, and the possibility of unformulated law. An- 
swers to these problems are called for, not in terms of empirical description of official 
or unofficial conduct, nor in terms of open ethical evaluation, but in terms of what 
“may” or “may not” be done. There must be some scheme of logic, etiquette, gram- 
mar, or ethics to which these concepts of “may” and “may not” relate, but where that 
scheme exists is not made clear. Despite this lack of clarity in fundamentals, the vol- 
ume makes an important contribution in its application to legal problems of the cate- 
gories of probability, degree, and connectedness derived from Reichenbach and White- 
head. Extensive footnote references to relevant philosophical and juristic writings 
lend a special value to this work. 

Huntington Cairns’ volume, The Theory of Legal Science, is a persuasive plea for 
the scientific study of problems of social order and disorder. Jurists may object to the 
claim that such a study would amount to legal science—and indeed the author’s defi- 
nition of jurisprudence or legal science as “the study of human behavior as a function 
of disorder,’’* would cover such extra-judicial affairs as thé rules and practices of war- 
fare, ping-pong, and etiquette. It would be futile, however, to argue about the correct- 
ness of the author’s definition, particularly since he pays very little attention to this 
definition himself. The focus of his study is law rather than other remedies for, or 
causes of, human disorder. What is important about Mr. Cairns’ approach is its insist- 
ence upon the legal importance of problems that are broader than law, the problems, 
for instance, of how techniques of social control are invented and how they are dis- 
tributed and inherited, of the relationship of fact to value, and of the nature of scien- 
tific propositions and scientific inquiries in fields social. 

The central problem that Mr. Cairns faces is: “What are the starting points and 
the directions with which we may hope to develop the scientific study of law as a social 
technique for dealing with disorder?” Essentially the starting points and directions 
which Mr. Cairns accepts are those developed by Holmes, Oliphant, Cook, Llewellyn, 
and other American realists, notably the recognition of a distinction between the law 
that is and the law that ought to be, the focusing of legal analysis on decisions of courts 
rather than on legal texts or legal systems, the insistence on verifiability as a test of 
meaningfulness, the recognition that classification is relative to purpose, and the logical 
perception that particular decisions do not strictly determine, or logically flow from, 
general principles. Mr. Cairns takes the realists over the coals for putting technology 
above pure science and for subordinating the disinterested search for truth to the 
mundane objectives of law reform, but even on this point he writes like a good realist: 
It is obvious that the law itself must be modified to meet the forces of the new society. What 
are the principles which should guide us in that task of modification? . . . . A social science jur- 
isprudence aims at revealing to us the consequences of the various courses of action open to us. 


It aims to tell us in advance the perils which attend our various programs; to tell us which is 
the rational and which the irrational course.* 


* Pp. 1, 9, 12. 2 Pp. 9-10. 
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I suspect that what Mr. Cairns really objects to in the realistic jurisprudence that 
he criticizes is the uneconomic narrowness with which some realists have focused upon 
certain current legal issues that will probably be quite unimportant a century hence. 
Mr. Cairns’ appeal is really for a long-range study of civilized disorder, its cause and its 
cure. Surely that need was never greater than it is today. 

Mr. Cairns leaves his readers with a network of problems unsolved but clarified and 
with a series of current terms, such as social order, causation, force, equilibrium, and 
social heredity, undefined but clarified by a sensitive and tolerant critique that emerges 
from an amazing range of familiarity with social, historical, and philosophical studies. 
The volume is the work of a civilized man (in the Holmesian sense) and no lawyer can 
follow Mr. Cairns as he wanders through the corridors of anthropology, psychology, 
epistemology, metaphysics, and history without losing something of a lawyer’s pro- 
vincialism on the way. 

For the philosopher and for the jurist, Edwin Garlan’s volume is far and away the 
best introduction that has been written to contemporary American legal thought. It 
is also a definitive answer to those who argue that realists who distinguish between 
what judges do and what they ought to do cannot be interested in justice. 

It is a fact, as Mr. Garlan notes, that some realists have insisted that only the ques- 
tion of what courts actually do is significant and a fit subject of scientific study, thereby 
excluding from legal science the normative problem of what they ought to do. Other 
realists, however, like Holmes himself, have insisted that both problems are significant 
and deserving of study, while insisting that different considerations are pertinent to the 
two inquiries. Garlan’s volume is primarily an analysis of this agreement and this dif- 
ference among legal realists. In the course of the analysis, he subjects to a functional or 
operational examination the ideal of justice in its bearing upon the inquiries of realistic 
jurisprudence. Garlan recognizes that in dealing with “justice,” as with “first prin- 
ciples” in any science, we are dealing with the direction or organization of inquiry. 
Specifically, the author finds that the ideal of justice operates as a loosening factor that 
prevents the hardening of legal systems and permits the constant intreduction into 
the legal process of extra-legal considerations. Again, it operates as a reminder of the 
broader social interests that appear in every legal case, albeit often more dimly than the 
immediate and obvious demands of the litigants themselves. Temporally, “a generic 
formula of justice is used to bridge the change from the established to the new.” 
Finally, the ideal of justice operates more broadly than conventional rules for umpires, 
and is yet something less than the ideal of the summum bonum. The various attempts 
that have been made to define justice in terms of such relatively specific concepts as 
impartiality, equality, and peace, are critically appraised with philosophic vision and 
with a persuasive grasp of the workings of the judicial process. Garlan gives the legal 
realists the benefit of the doubt when he suspects them of original thoughts, and his 
charting of realistic literature is the best extant, but some of the most penetrating in- 
sights set forth in the volume are the author’s own. 

Fei S. CoHEen* 


3P. 72. 
* Board of Appeals, Department of the Interior. 
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Cases on the Law of Damages. By Ralph S. Bauer. 3d ed. Chicago: Callaghan & 

Co., 1940. Pp. xxi, 646. $5.50. 

Cases on the Law of Damages. By Judson A. Crane. 2d ed. St. Paul: West Publish- 
ing Co., 1940. Pp. xx, 521. $5.00. 

For some time a controversy has existed (one can hardly say that it has raged) as 
to whether the law of damages has any place in a law school course. These two latest 
casebooks on the subject do not exactly advance the cause of those favoring its inclu- 
sion. I hasten to add that I am not suggesting that the authors have not done a com- 
petent job. They have. They have faithfully followed the orthodox classification that 
almost all casebooks on damages follow, their selection of cases seems good as far as I 
can tell, and there is a moderate, very moderate, quantum of well-chosen and well- 
edited footnotes. All in all, they compare favorably with each other (if such a thing 
is possible), with other casebooks on damages and with the earlier editions of Bauer 
and Crane. At the same time I think it can fairly be said that neither the law of dam- 
ages nor the teaching of damages would have suffered from arrested development if 
they had never been written. A nation that has dedicated itself, or has suffered itself 
to be dedicated, to an all-out production of war materials should not permit its people 
to waste their time writing, publishing and reading any books except those that have 
something to say. These are rather nasty remarks and I should not make them unless 
I can justify them. P 

My quarrel with the case books on damages is not confined to these two. As I say, 
they are probably as good and probably no better than the rest of them. What I object 
to is the haste with which the writers in the damages field head for their microscopes 
after only a fleeting glance through their telescopes. If a casebook on contracts gave 
only casual attention to the fundamental questions of consideration, offer and accept- 
ance, and construction, and then jumped into a detailed examination of contracts re- 
lating to automobiles, beekeepers, corporations and all the other letters of the al- 
phabet, we would not think it was much of a casebook. Yet the damages casebooks 
tend to do this sort of thing to quite an extent. Thus, both Bauer and Crane devote 
as much space to discussions of damages recoverable for particular types of wrongs, 
e.g., personal injuries, injuries to spouse, sales, construction contracts, leases, sales of 
realty, etc., etc., as they do to the basic propositions that are really significant in a 
course on damages, such as value, certainty, avoidable consequences, mitigation, for- 
seeability and the degree of fault and wilfulness on the part of the defendant. If the 
result of this were merely the inclusion of some superfluous cases in the book, it would 
not be serious enough to quibble about. The trouble is that it leads to superficial and 
inadequate treatment of the really significant things in a damages course, both by the 
author and the teacher. 

There are important and fundamental questions in the law of damages. What is 
value, where is value, when is value; why is the conversion of a case of eggs which 
fluctuates in price treated differently from the conversion of a bond which fluctuates in 
price; why does one who avoids loss by carrying insurance recover money anyway, 
whereas one who does so by going to a doctor does not; why does one recover for un- 
forseeable damages if he is thrown off a train, but not if his baggage is thrown off; why 
is uncertainty of loss often a bar to recovery in a claim for lost profits, but not in a claim 
for a lost leg? There is also the fundamental question of what we are trying to do with 
an award of damages. Are we trying to compensate the plaintiff or punish the defend- 
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ant? Presumably, the former except where we award punitive damages. Why, then, 
do we take into consideration the wilfulness of the defendant’s act in measuring dam- 
ages? Why do we let such matters come to the jury’s attention? The relation of our 
rules of damages to social, business and economic policy is another important matter. 
Whether one can recover for the expense of burying a beloved relative even though 
he had no legal duty to do so, how the damages for breach of a contract to drill an oil 
well shall be figured, are questions to be determined by reference to social conditions 
and economic effects and not by what Judge Dubbs said in Plott v. Plunk. Finally, 
there is much room for scientific investigations that could make real contributions to a 
better law of damages. Studies such as Dublin and Lotka’s The Money Value of a 
Man should, in time, seep into the consciousness of the law writers, law makers, law 
teachers and law students, and give us some sadly-needed help in measuring the loss 
resulting from personal injuries. I do not recall that either Crane or Bauer mentions 
the book. A study of the post-decision history of conditional remittitur cases might 
shed some light on whether the courts’ boast that they are not actually fixing dam- 
ages is an idle one. 

I do not say that such matters as I have enumerated and a lot more are completely 
ignored in most of the damages casebooks, but only that they do not receive the atten- 
tion that their importance warrants. Bauer and Crane could improve their books great- 
ly if they were to take the cases collected in the last halves of their books under the 
heading Specific Wrongs and Particular Types, distribute them discriminatingly in the 
first halves of the books under the heading General Principles and add a few challenging 
footnotes and comments. Incidentally, by doing so they would be answering the 
charge that a course in damages is a mere footnote to other law courses. They cannot 
be condemned for not answering questions of the sort I have mentioned. They can be 
condemned for not raising them. 

So far, the discussion has been directed to damages casebooks in general, new edi- 
tions as well as old. If the conventional type must be endured because it cannot be 
cured, may it not at least be said that it is better to use a new book than an old one? 
Again, I feel obliged to dissent. A new casebook is justified if it presents a better ar- 
rangement or a more comprehensive and acute view than former books did. As I have 
said, neither of these books seems to do this. It is also justified if the law has so changed 
that the old books are out of date. Thus, one could hardly teach Labor Law or Con- 
stitutional Law out of a casebook written ten, or even five, years ago. Nothing has 
happened in the damages field that makes a 1940 casebook much superior to a 1930 
one. Some interesting developments may be occurring as a result of Erie R. Co. v. 
Tompkins, the civil recovery provisions of the Securities and Exchange Act, and the 
various Restatements. Except for some attention to the Restatements, especially in 
Crane, these matters receive no attention in the two books under discussion. The Erie 
case is not even mentioned by Bauer and is mentioned only in the preface by Crane. 

All in all, I suppose my feeling is summed up in the time-honored answer to the book 
salesman: “No, thanks. It looks like a very nice book, but I already have a book.” 


J. C. SrepMan* 


* Assistant Professor of Law, University of Wisconsin. 
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Industry and Government in France and England, 1540-1640. By John U. Nef. Phila- 
delphia: American Philosophical Society, 1940. Pp. x, 162. $2.00. 

Ever since the publication of Das Kapital historians have been debating the causes 
of the development of that form of large-scale industrial organization which we know 
as capitalism. The importance of human cupidity, religion, race, national spirit, and 
geographical factors has already been carefully discussed. Now Professor Nef has 
undertaken to analyze the governmental influences on the development of capitalism 
in France and England during the century most important for the general problem. 
As a by-product of the main study he also considers the reciprocal influence of indus- 
trial developments on the forms of government in the two countries. 

Mr. Nef has attacked his two problems by means of a comparison of the amount of 
governmental regulation of industry in France and England during the critical cen- 
tury and also the amount of actual participation by the two governments in industrial 
activities. In both cases he finds that the role of the French government was greater 
than that of the English. While there was no marked difference between the two ad- 
ministrations in their mercantilist theory—both agreeing on the desirability of regu- 
lating industry in order to fix prices and wages and to avoid the concentration of work- 
men in a single enterprise—the French regulations were somewhat more strict than 
the English and their enforcement very much more effective. It is noteworthy that 
one of the chief obstacles to enforcement of the royal regulations in England was the 
hostility of the common law courts.' In the field of production itself the participation 
of the continental government in such typical industries as mining and the manufac- 
ture of munitions was considerably more extensive than that of its island rival. The 
author concludes that the lesser degree of governmental interference in England was 
one cause, though by no means the only one, for the English industrial development in 
this period being much more rapid than the French—a fact which he had already 
established in an outstanding series of articles published in preceding years. Similarly, 
he reasons that the comparative economic prosperity of the mercantile and landlord 
classes in England, though possibly not so important as religious or political causes, 
nevertheless contributed to the overthrow of Tudor-Stuart absolutism and the estab- 
lishment of the more liberal and “‘constitutional” form of government which succeeded 
it. In the course of his analysis he alludes several times* to the difference in the military 
and defense problems with which the French and British governments were confronted. 
This would seem to offer yet another fruitful lead to scholars wishing to probe further 
into the problem of the rise of capitalism. Surely free enterprise seems to have flour- 
ished best in comparatively peaceful conditions. 

The author’s careful reasoning and cautious, discriminating conclusions are matched 
by the scholarship we have come to expect of him. His work is based, as usual, on that 
careful exploration of the documentary resources of European libraries in which he has 
already distinguished himself. We who have profited by his studies look forward to 
the time when he will be enabled to carry out the further research which he has planned 
in this field. 

M. M. KNapPPEN* 


* Pp. 41-43; cf. pp. 94, 105, 107. 
2 E.g., pp. 82, 98. 
* Professor of History, Michigan State College. 
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Securities and Exchange Commission: Report on the Study and Investigation of the 
Work, Activities, Personnel and Functions of Protective and Reorganization Com- 
mittees, Part VIII. A Summary of the Law Pertaining to Equity and Bankruptcy 
Reorganizations and of the Commission’s Conclusions and Recommendations. 
Washington: Government Printing Office, 1940. Pp. viii, 471. $0.50. 

The seemingly tireless government presses have recently produced a volume which 
is likely to be of considerable interest to reorganization lawyers, teachers and judges. 
It is the last of an eight volume, four thousand page report rendered to Congress by 
the Securities and Exchange Commission in connection with the latter’s investigation 
into the work and activities of protective and reorganization committees. The inquiry, 
which was at one time headed by William O. Douglas, now Mr. Justice Douglas, cov- 
ered a period of several years and involved the examination of large numbers of wit- 
nesses. The previously published seven volumes constitute a textual statement of the 
work, activities and practices of reorganization committees as developed at the SEC 
hearings, a statement frequently amplified by extensive quotations from the testimony 
of witnesses and reference to exhibits used in the course of the hearings. It is by all 
odds the richest existing repository of source material on protective committees and 
their activities. 

The last volume of the report, Part VIII, departs from the pattern of its predeces- 
sors. The subject matter may, for purposes of convenient treatment, be classified 
roughly into two broad divisions:* the first involving a compilation of legal studies cen- 
tering around the protective committee and its activities, the other centering around 
certain key reorganization problems which will be described later. 

The studies in the group relating to protective committees comprise too wide a 
range of subject matter to permit of complete reference here. Of especial interest, how- 
ever, are those relating to the availability of bond- and stockholder lists to competing 
committees, to the law governing interpretation of instruments of deposit, to the bind- 
ing effect of withdrawal provisions in instruments of deposit, and to the revocability 
of powers of attorney given for reorganization voting purposes. There are helpful 
studies of exculpatory clauses purporting to absolve committee members from liabil- 
ity for negligence and misfeasance, and of the legal effect of provisions according pro- 
tective committee members permission to trade personally in certificates of deposit 
and in securities of the involvent debtor. The study of protective committee compen- 
sation and expenses deserves particular mention. It clearly analyzes the perplexing 
problems incident to the allowance or disallowance of protective committee compensa- 
tion and presents a valuable criticism and appraisal of the legislative approach at- 
tempted under Section 77B as well as a clear statement of the solution projected under 


* The report also contains an excellent general outline and critique of the equity reorganiza- 
tion procedure both in the federal and state courts, as well as a valuable discussion of the in- 
adequacy of the ordinary bankruptcy act as a reorganization vehicle. In addition, the appendix 
sets forth a number of exceedingly valuable studies on subjects germane to the main report. 
These include reorganization through the use of the power of sale in trust indentures and 
through the trustee’s power of purchase, an examination of the manner of control exercised 
over railroad protective committees under § 77 of the Bankruptcy Act, two extremely valuable 
studies of the regulation of protective committees under the Michigan and California statutes, 
and an SEC study of certain aspects of the administration of § 77B based on a docket study of 
the files of an Illinois and a New York district court. 
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Chapter X. The discussion of the legal position of the protective committee through- 
out these studies is keyed to the legislative changes accomplished by Section 77B, 
Chapter X, the Securities Act of 1933, and the Securities and Exchange Act of 1934. 
This section of the report also includes the conclusions and recommendations of the 
SEC pertaining to statutory changes deemed necessary or desirable. 

The second broad division of the subject matter of Part VIII of the report com- 
prises a further critical legal study of certain reorganization problems which have no 
particular connection with protective committees. The first study of the group, which 
deals with conditions governing the initiation of statutory reorganization proceedings, 
contains an analysis of the “good faith” provisions of Section 146 of Chapter X which 
is the best that has come to the writer’s attention. The second study deals with equity 
and statutory reorganization techniques governing the administration of insolvent 
estates while in the courts, and the third with the treatment accorded the reorganiza- 
tion obstructionist and the dissenter in good faith, both in equity and under the new 
reorganization statute. The latter study contains a particularly valuable interpreta- 
tion of the unenlightening ‘good faith” requirement of Section 203 of Chapter X. The 
last study of the group contains an admirable exposition of the doctrine of the “fair and 
equitable’ plan as it is embodied in Chapter X. 

It is unlikely that many students of corporate reorganization will care to be without 
a copy of Part VIII of the SEC report on protective committees. The high quality of 
the legal studies it contains is unmistakable. And an especially valuable characteristic 
of the report, one which is too often lacking in the typical legal dissertation, is the con- 
stant reference which it makes to the manner of operation of the statute or legal doc- 
trine under consideration. The greatest significance of this volume of the report may, 
however, lie in the fact that the new reorganization act, Chapter X, was principally the 


work of the SEC. It is not unreasonable to anticipate that the views expressed in the 
report may have a considerable effect on judicial decisions turning on an interpreta- 
tion of that statute. 


WARNER FULLER* 


Cases and Materials on Property Security. By George E. Osborne. St. Paul: West 

Publishing Co., 1940. Pp. lxiv, 1039. $6.00. 

The late Dean Parks published his casebook on mortgages in 1926. It contains 587 
pages and about 206 cases. Professor Osborne’s casebook is in no sense a mere second 
edition of Parks, but Parks’ material has been used and the more important cases in 
Parks are repeated in Osborne as well as the footnote material. The total number of 
cases is about 295. While Parks’ book covers principally real property mortgages, and 
only incidentally chattel mortgages, Professor Osborne treats the entire subject of prop- 
erty security, and hence much additional matter on pledges, chattel mortgages, con- 
ditional sales, and trust receipts is included. The book is thus suitable for a school 
which wishes to consolidate all its property security material and to remove from the 
subjects of sales and property law such topics as pledges, trust receipts, and conditional 
sales. 

One of the most notable features of Professor Osborne’s book is his addition of the 
new security law which has developed as a result of the depression. For example, he 


* Professor of Law, Washington University. 
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treats the efforts of courts and legislatures to give relief to the overburdened debtor by 
moratoria, abolition of deficiency judgments, and other means. 

The bibliography of law review material which appears in the front of the casebook 
is one of the most complete the reviewer has ever noticed. Surely no teacher will feel 
the lack of any collateral reference material in the use of this book. Indeed, on the 
contrary, it would seem that at least three years would be required for an industrious 
teacher to examine and digest all the reference material. 

The editor of this casebook continues the usual practice of treating somewhat ex- 
tensively the application of the recording acts to mortgages. It would seem that this 
material might be greatly reduced or omitted, since the problems are largely the same 
as those arising with regard to deeds and are usually covered in a course in conveyanc- 
ing which is given before the mortgage course is reached. 

The book could be made somewhat more complete by using footnote material to 
touch upon minor types of property security relationships and to contrast them step by 
step with the incidents of mortgages and other major security relationships. For ex- 
ample, this could be done with mechanics’ liens, common law possessory personal 
property liens, and statutory personal property liens. 

Mr. Osborne uses not only the ordinary edited cases, but he also includes as leading 
material from time to time brief digests of important cases, extracts from law review 
notes discussing cases, extracts from leading textbooks, and notes of historical or in- 
formatory nature prepared by the editor himself. There is a large number of statutory 
references and of brief comments on statutory material, although this material is not 
complete. The book is well indexed and has an excellent table of cases. 

The reviewer can unqualifiedly state, on the basis of several years’ experience in the 
use of Parks and on one year’s experience in the use of Osborne, that Mr. Osborne has 
performed a very valuable service in giving this casebook to the teaching profession. 
The task has been accomplished in a thorough, scholarly, and workmanlike manner. 
The cases are well selected and provoke extensive and fruitful discussion. The editing 


is careful and accurate. 
GerorcE G. Bocert* 


Cases and Materials on Real Property. By Ray Andrews Brown. Chicago: Callaghan 

& Co., 1941. Pp. vi, 563. $5.00. 

Intended for use in the first year course on real property, this book, in effect, falls 
into three parts. Part one, the opening chapter, is a concise, somewhat abstruse anal- 
ysis of the nature of the law of real property. Emphasis is upon definition and classi- 
fication, with only sketchy and incidental reference to the evolution and social signifi- 
cance of the twin concepts, property and ownership. Although lacking sweep and 
imagination-kindling qualities, this chapter is a thoroughly workmanlike job done in 
the dry, precise manner conventionalized by the Restatements. 

Part two—chapters two through six—is an excellent historical introduction to the 
law of real property. Herein are materials on tenure, seisin, the common law methods 
of transferring interests in land, uses before and after the Statute of Uses, and the com- 
mon law scheme of estates in land. Happily these topics, like those covered in part 


* James Parker Hall Professor of Law, University of Chicago. 
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one, are developed in a series of essays written by Professor Brown for inclusion in this 
volume. Thus are students spared the exasperating stops and starts, gaps and overlaps 
inevitably resulting from the scissors-and-paste method of presenting such background 
material by a collection of excerpts from legal treatises. 

The discussion of estates in land, present and future, contained in part two, serves 
as a frame of reference for part three, which develops these matters in detail largely 
through the medium of decided cases. The possessory estates in land and the various 
types of cotenancies are exhaustively treated in chapters seven through thirteen, and 
the subject of future interests is examined in the last five chapters. 

In general, the content of part three is traditionally arranged. The cases have been 
selected and edited with consummate skill. While Professor Brown has not made 
mere “newness” a canon of choice, he has included, for a property casebook, an un- 
usually large percentage of recent American cases. And he has succeeded in obtaining 
a particularly fine geographical distribution of this case material. As a result, the book 
is fairly representative of modern authority in these United States. The importance of 
contemporary statutes, however, is not adequately emphasized. Footnotes refer to 
statutory provisions, and many of the reported opinions discuss statutes, but the text 
of typical statutes is not set out and high-lighted in the body of the book. 

“Forewords” written by the editor introduce the student to some of the more diffi- 
cult topics by giving him the necessary historical background together with suggestions 
concerning the general nature of the problems raised in the cases that follow. Espe- 
cially noteworthy is the truly brilliant little essay tracing the origin and development 
of the rule against perpetuities. In addition to these “forewords,”’ extensive notes fol- 
low almost all the principal cases. These notes frequently include a wealth of material 
dealing with problems on the periphery of those discussed in the principal cases. Also, 
they contain appropriate citations to leading treatises, to articles and annotations 
in the law reviews, to the adjudicated cases, and to the Restatements of the Law of 
Property. Nowhere, however, are sections of the Restatement reprinted in full. Illus- 
trative of another type of note found in part three is the exceedingly useful explana- 
tion of the descent of possessory estates in fee simple—a matter that it would be profli- 
gate of time to develop by case analysis and synthesis. Parenthetically, it seems un- 
fortunate that there is not a similar note briefly explaining the concept of community 
property; and another discussing, also briefly, the nature and the apportionability of 
rent. 

Departing from orthodox practice, Professor Brown reserves consideration of the 
defeasible estates in fee simple and the defeasible life estates for that part of the book 
dealing with the future interests in land. At the same time estates for years on condi- 
tions subsequent and determinable estates for years are developed in the chapter on 
the possessory estate for years. This division of material on defeasible estates seems 
particularly unfortunate in light of the fact that the case" inserted to develop the alien- 
ability of possessory estates in fee simple involves the validity of a restraint on aliena- 
tion couched in language of condition subsequent. The court held this restraint void; 
but in discussing the case in class the question will almost inevitably arise: what sort 
of estate would have been created if the limitation had been valid? And this question, 
quite naturally, will lead to inquiries concerning the types of estates created by lan- 


* Porter v. Barrett, 223 Mich. 373, 206 N.W. 532 (1925). 
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guage which, if effective, would create special limitations, executory limitations, and 
mere covenants. There seems to be no convincing reason why the students’ curiosity 
concerning these matters should not be satisfied at once, as is customary in other case- 
books. To discuss the characteristics and incidents of the defeasible fee simple estate 
and the estate on conditional limitation, does not require an exhaustive discussion of 
the characteristics and incidents of the possibility of reverter, the right of entry for con- 
dition broken, and the executory interest. All that is necessary is to classify the re- 
spective possessory estates and explain the legal effect of the happening of the specified 
contingency. 

More than offsetting this adverse criticism is the skillful manner in which the mate- 
rial on estates for years, tenancies at will, tenancies at sufferance, and periodic tenan- 
cies is organized so as to give a reasonably complete picture of the vitally important 
problems stemming from the landlord and tenant relationship—a desideratum, be- 
lieve it or not, which is attained by only a very few casebooks on property. 

As the editor indicates in his preface, the comparatively small space (229 pages) in 
this book devoted to future interests necessarily results in the treatment of that sub- 
ject being illustrative rather than exhaustive. For example, there are only five cases on 
the rule against perpetuities, two cases on gifts to a class, one case on statutory modi- 
fications in the rule against perpetuities, and no discussion of the doctrine of Moore v. 
Littell? Thus, at best, a student can be expected to acquire little more than a surface 
familiarity with the fundamental doctrines underlying this fascinating but superla- 
tively complicated field. Professor Brown believes that such an acquaintanceship is 
better than none at all. And he points out that in most law schools the subject of fu- 
ture interests is developed in detail only in an elective third year course taken by rela- 
tively few students. It seems, however, that this subject may well cover a legal area in 
which a little knowledge is more dangerous than no knowledge at all. Thus naive and 
confiding students studying this book may be misled into thinking that their first year 
course in property has given them all they need to know about future interests for 
run-of-the-mine, client-caretaking purposes. And that, of course, is simply not true. 
Apart from these dangers, it seems that the time required for even the summary treat- 
ment of future interests contemplated by this book could better be devoted in the first 
year to an examination of equally important but more readily understood problems, 
such as, for example, those dealing with the so-called “natural rights” respecting land, 
air, and water. 

Despite these cogent (?) observations, many property teachers will applaud the 
scope of this book! And all will praise the masterly fashion in which the editor has at- 
tained his professed object of emphasizing “the practical effect which the system of 
estates has upon the actual rights and duties of land holders.”’? Perhaps no other stand- 
ard first year book does more to minimize the risk, implicit in the subject matter, of the 
study of estates degenerating into mere mental gymnastics in classification and nomen- 
clature. 

Joun Rircute, 3p* 


2 41 N.Y. 66 (1869). 3 Preface, p. v. 
* Professor of Law, University of Virginia. 
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Farm Ownership, Tenancy, and Land Use in a Nebraska Community. By Robert 

Diller. Chicago: University of Chicago Press, 1941. Pp. vii, 192. $2.00. 

For several years my contacts with the literature of the farm tenure problem have 
been occasional rather than systematic. It was coincidence therefore that in the month 
prior to undertaking this review I should have encountered two significant commen- 
taries on that problem. One came from an outstanding agricultural economist who, 
while leading a discussion group, expressed the fear that the current national agricul- 
tural policy might be stifling commercial farming as America has known it and sub- 
stituting therefor peasant farming under a governmental overlord who would curb 
entrepreneurial impulses leading to embarrassingly efficient production. The other 
comment also emanated from an outstanding agricultural economist, Professor Paul 
S. Taylor of California, who wrote in the May Harpers* of the movement toward farm 
consolidation which is spurred by the desire to realize the efficiencies of the new agri- 
cultural machinery. Commercial, mass-production farming would, he feared, oust 
tenants from good land, concentrate them on poorer land, and increase migration to 
city relief rolls or to the ranks of farm labor. 

With two such conflicting judgments of the trends in farm tenure at hand, I turned 
with lively interest to Mr. Diller’s case history of a southeastern Nebraska farming 
community. Which view-with-alarm would this study corroborate?? The answer, I 
found, is neither. The Diller community (about 100,000 acres centered on a village 
named for the author’s great-grandfather) seems to have been stabilizing the land 
tenure relations which in other areas have been disintegrating. 

The author, who wrote as a Raymond Fellow at the University of Chicago Law 
School, candidly reveals that he began his investigation with the expectation of cor- 
roborating an hypothesis which embodied the conventional charges against expanding 
farm tenancy. Tenancy had mounted in the Diller area; the percentage of land under 
lease? had grown from 35 per cent in 1910 to 76.5 per cent in 1939. But this change, 
Mr. Diller found, flowed from the advancing age of the settlement and from the loss of 
the land’s speculative appeal. Despite diminished returns since the World War and the 
severe drought of the middle ’thirties, the land is not an unattractive investment. 
But now it is the soil which must be cultivated, not “the main chance.’’4 The urges to 
sell and to buy alike have diminished. Land tends to stay in the hands of families 
after retirement or death has removed the owner-operator. Townsfolk of the vicinage 
have always held much land for investment; their holdings continue. Mortgage fore- 
closure has not greatly altered the situation, thanks in large measure to the emergence 
of that paternal mortgagee, the Federal Land Bank. Consolidation by purchase or 
lease does not seem significant, yet commercial farming, with its emphasis on cash 
crops, continues. 

Looking at the tenant’s side, the author finds none of his fears confirmed. Tenancy 
does not impair the social status of the tenant. His landlord is often a relative. The 


* Goodbye to the Homestead Farm, 182 Harpers 588 (May 1941). Professor Taylor’s ob- 
servations were directed chiefly to the Middle West. 


2 It should be remarked that the author does not endeavor to project his findings beyond 
the community to which they relate. 


3 Including land leased by farmers who own part of the land they farm. 
4 Veblen, Absentee Ownership 135 (1923). 
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tenant’s farming methods meet the community standards, which have been rising. He 
moves infrequently and usually under circumstances which lead to no antisocial con- 
sequences. He puts his savings into equipment rather than into an equity. He signs 
one of the three prevalent forms of leases, the detailed provisions of which neither he 
nor the lessor reads (and which the author, like the parties, does not discuss, although 
the forms are set forth in an appendix). 

Mr. Diller does find a problem that needs correction in the spread of tenancy in 
common resulting from succession to land for which there is no ready market. The 
administration of such land tends to be embarrassed by multiple ownership, but the 
author advances an economic rather than a legal solution: government aid for the 
heir or devisee who wishes to operate to enable him to purchase the interests of his 
co-heirs or devisees. Another problem noted by the author, which so far as I know has 
received little, if any, attention (perhaps because solution must remain remote), is that 
caused by the artificial pattern which the government survey of western land has im- 
posed on its farms and road system. For legal description a quarter-section may be a 
convenient unit, but, as the author shows, it may defy the natural contours of the 
soil and lead to inefficient farming units. Moreover, the section-line roads ignore topog- 
raphy and the motorist’s aversion to right-angle turns. 

It is impracticable here to describe in detail the character of the data assembled by 
Mr. Diller’s research. They are interesting, illuminating, and rather reassuring. Their 
selection illustrates the author’s legal bent; an agricultural economist or a rural sociolo- 
gist would have placed emphases elsewhere, although all three would cover much 
ground in common. But Mr. Diller has looked into such matters as the competition 
of joint tenancies and conditional deeds with wills and intestacy as the medium of 
transmitting family property. He devotes some pages of an appendix to the happily 
small grist of land cases which Diller litigants have brought to the courts. Knowledge 
of this sort has been lacking to the students of legal institutions, and Mr. Diller’s con- 
tribution should be welcomed by them, even though it does not reveal serious malad- 
justments crying for reform. If complaint were to be made, it would be directed to the 
author’s reluctance to speculate more as to the significance of the legal structure which 
he depicts in operation. It is hard to avoid the suspicion that his happy discoveries on 
the economic level have taken the edge from his curiosity as to the legal institutions he 
examines. That these have worked tolerably wells does not mean that they should be 
taken for granted. 

The book is very readable. When statistics become formidable they are tucked 
away in an appendix. Though bound in heavy paper and reproduced from typescript, 
the book’s format is pleasing. It is unfortunate, however, that these economies in 
production could not have been reflected in price. 

Davin F. Cavers* 


5 As well they might; they were evolved when a great many of the nation’s real estate trans- 
actions related to just such communities. 


* Visiting Professor of Law, University of Chicago (1940-41); Professor of Law, Duke Uni- 
versity. 
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Bonps—MULTIPLE Couzcrion Cravers—Ricur OF Amentcan Bowpmounas OF 
CANADIAN CORPORATION TO RECOVER FACE VALUE OF BonpDs IN UNITED STATES 
Dotiars. Liebeskind v. Mexican Light & Power Co., Lid., 116 F. (2d) 971 i C.A. 
2d 1941) ; ; 
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ConFiict oF LAws—ADMINISTRATION OF DECEDENT’s Estate—Sitvs oF LiABILity 
INSURANCE POLIcy FoR PURPOSE OF ADMINISTRATION. Furst v. _— 375 Ill. 42s, 
31 N. E. (2d) 606 (1940) 

CrrmminAL LAW—CONDITIONAL Panpow—RESERVATION OF » Rint TO > MaxE Ex Panre 
Revocation. Fleenor v. Hammond, 116 F. (2d) 982 (C.C.A. 6th 1941) . = 

IncoME TAXES—DEDUCTIONS—EXPENDITURE TO AFFECT LEGISLATION Not Depuct- 
IBLE. Com’r v. Textile Mills Corp., 117 F. (2d) 62 (C.C.A. 3d 1940) ; 

LaBor LAW—PICKETING— INJUNCTION AGAINST PICKETING BLENDED WITH Vi0Lzncz. 
Meadowmoor Dairies, Inc. v. Milk Wagon Drivers Union, 61 S. Ct. 552 (1941) . 

Labor LAW—PICKETING—INTERPRETATION OF STATUTE PROHIBITING “LOITERING” 
NEAR DEFENSE InpustRIES. Rex v. Burt, [1941] 1 D.L.R. 598 (Ont.) ; 

Lasor LAw—UNIoNS—ABILITY OF UNION TO MAINTAIN ACTION FOR LIBEL. Kirkman 
v. Westchester Newspapers, 24 N.Y.S. (2d) 860 (App. Div. 1941) . 

PROCEDURE—ILLINOIS Crvit Practice ACT—PoOWER OF APPELLATE Courr 1 TO Rue 
UPON MOTION FOR NEW TRIAL Not ConsIDERED BY TRIAL Court. Sprague v. Good- 
rich, 32 N. E. (2d) 897 (Ill. 1941) 

PROCEDURE—FEDERAL EMPLOYERS’ Lrasmuiry Act—Sratz Count Inuncrsoe OF 
PROCEEDING IN FEDERAL Court. Baltimore & Ohio R. Co. v. Kepner, 137 Ohio St. 
409, 30 N. E. (2d) 982 (1940), aff’d 61 S. Ct. 841 (1941); Southern R. Co. v. Painter, 
117 F. (2d) 100 (C.C.A. 8th 1941) : 

PROCEDURE—TOLLING OF THE STATUTE OF Lnarrations—Forzicn "CORPORATION 
CEASING TO Do BUSINESS WITHIN STATE. Pomeroy v. Nat’l City Co., 296 N. W. 513 
(Minn. 1941) . . ° 

TAXATION—TAX ON Avie ‘Gnowzns—Usz. OF —, FOR " AVERTING OF 
STATE-GROWN ApPLEs. Miller v. ee State Apple Com’n, 296 N. W. 245 (Mich. 
1941). . 

Torts—LIBEL PER Se—Liasmry 1 FOR . Fase DEsicnaion OF y ATTORNEY A AS Nazi 
AND Communist. Levy v. Gelber, 25 N.Y.S. (2d) 148 (S. Ct. 1941) 

TRUSTS—FORECLOSURE UNDER TRUST DEED—TRUSTEE, ON MOTION OF Court, ‘Or- 
DERED TO TRANSFER UNCLAIMED Funps TO Court. Chicago Title & Trust Co. v 
Rogers Park Apts. Bldg. Corp., 375 Ill. 599, 32 N. E. (2d) 137 (1941) . 

BOOK REVIEWS 

Garlan, LEGAL REALISM AND JUSTICE 

Cairns, THE THEORY OF LEGAL SCIENCE 

Hexner, StuprEs In LEGAL TERMINOLOGY . 

By Felix S. Cohen 

Bauer, CASES ON THE LAW OF DAMAGES 

Crane, CASES ON THE LAW OF DAMAGES 
By J. C. Stedman 

Nef, InpusTRY AND GOVERNMENT IN FRANCE AND ENGLAND, 1540-1640 
By M. M. Knappen 

Securities and Exchange Commission, REPORT ON THE STUDY AND INVESTIGATION 
OF THE WorRK, ACTIVITIES, PERSONNEL AND FUNCTIONS OF PROTECTIVE AND REOR- 
GANIZATION COMMITTEES, Part VIII: A SummMARY OF THE LAW PERTAINING TO 
Equity AND BANKRUPTCY REORGANIZATIONS AND OF THE COMMISSION’S CONCLU- 
SIONS AND RECOMMENDATIONS 
By Warner Fuller 

Osborne, CASES AND MATERIALS ON PROPERTY SECURITY 
By George G. Bogert 

Brown, CASES AND MATERIALS ON REAL PROPERTY . 

By John Ritchie, 3d 

Diller, Farm OWNERSHIP, TENANCY, AND LAND USE IN A NEBRASKA COMMUNITY 

By David F. Cavers 
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LAW BOOKS 


TEN REASONS WHY WE CAN BETTER SERVE YOU: 


We are a company run by lawyers for the lawyers. 
We know and understand your library problems. 
We handle everything. 


We can supply new books, giving allowances whenever and 
wherever possible. 


We save you money on used sets and texts. 

We buy law books by individual items or complete libraries. 
We have expert library appraisers to appraise law libraries. 
We offer free library counsel, giving unbiased opinions to 
guide you in building or making additions to your library to 
fit your particular needs. 


Service is our by-word. 


We have a constantly growing clientele of satisfied customers. 


MAY WE SERVE YOU? 


National Law Library Appraisal Association 


538 SOUTH DEARBORN STREET 
CHICAGO 


Please mention the REVIEW when answering advertisements 





THOMAS J. HARTY 


announces: 


1. A summer class for the preparation of candidates for the 
September 1941 Illinois bar examination. Classes com- 
mence Monday, June 23, 1941.... 


. Thirty-five dollars ($35.00) tuition includes a compre- 
hensive review followed by an intensive course using the 
1941 Illinois Outlines on each subject covered in the 
course .... 


. Subjects are taught in their correlated order to enable the 
student to organize his materials systematically .... 


. Ninety per cent of the students attending this Review 
Course passed the last two Illinois bar examinations... . 


. If a student attending this course fails a bar examination 
he is entitled to a free course... . 


. All sessions will be conducted in a spacious and comfort- 
able air-conditioned classroom 


* 


THOMAS J. HARTY LAW REVIEW COURSE 
SUITE 1455 FIELD BUILDING 
135 So. La Salle Street Tel.: Dearborn 9508 


* 


THIS IS A REVIEW COURSE—NOT A “CRAM SESSION.” ATTEND 
THE FIRST LECTURE AS A GUEST OF THE SPONSOR. 


Please mention the REVIEW when answering advertisements 
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Ph The 
an Chattel Mortgage See 
Your Service In dex Co. of Its Kind 
Dearborn 2303-4 105 North Clark St., Chicago Randolph 6622-3 


REAL ESTATE TITLE REPORTS 


Legal and Ownership Reports 
Expirati Judgment Searches 
Foreclosure Minutes Tax Lien Reports 


Taz and Special Assessment Reports 


GEORGE E. COLE & CO. 
LEGAL BLANKS ¢ DEEDS 
= LEASES » CONTRACTS 


Publishers New forms and competent revisions of other forms are made 
CHICAGO when the need exists. Send for complete catalog of forms. 


nEAL ESTATE HORDER’S y Inc. 


FORMS 9 Complete Chicago Stores ¢ All Telephones: FRAnkiin 6760 


NEW BOOKS 


Hucues—FEDERAL SOCIAL SECURITY TAX, the most 
important tax ever levied. Read “Hughes” and be ready to 
answer questions - - - - - - - - =- = = = = 


EneiisH—LEGAL ANATOMY, a most oe book in - 


sonal injury cases- - - - - - - - . 2 


OHLINGER—FEDERAL acre 6 et the book used in 
the Federal Courts - - - ~ age AS ee ee 


Pace—LAW OF WILLS, 5 vols., the best modern book on wills 
CoLttier—LAW OF BANKRUPTCY, with me 9 mm my 


loose-leaf binders, always up to date - - - 


Wiitstse—MORTGAGE eee une, 3 vols., the only 
modern book on the subject - - - - 


These and any other books you may want 
for sale by 


THE FLOOD COMPANY 


159 North Michigan Avenue : Telephone Franklin 8531 


Please mention the REVIEW when answering advertisements 





BIND YOUR 
LAW REVIEWS! 


Telephone Randolph 0383 
* 


THE 
BOOK SHOP BINDERY 


(ESTABLISHED 1895) 


THE BINDING OF BOOKS 
LAW REVIEWS, MAGAZINES, 
THESES 


306-310 WEST RANDOLPH STREET 
CHICAGO 


INCORPORATION 
UNDER DELAWARE 
CORPORATION LAW 


BROAD - SOUND - MODERN 


FORMS, DIGEST AND 
ESTIMATES OF EXPENSE TO 
LAWYERS ON REQUEST 


* 
CORPORATION SERVICE COMPANY 


313-322 DELAWARE TRUST BUILDING 
PHONE 6305 


WILMINGTON - DELAWARE 


THE HORNBOOK SERIES 


Excellent Help in Preparing 
for Examinations 


COMPRISES ELEMENTARY TREA.-" 
TISES on all principal subjects of law,” 
Especially designed for the use of the | 
LAW STUDENT. 
BocerT on Trusts 
Norton on Bills and Notes 
RortrscHAEFER on Constitutional Law 
Stevens on Corporations 

and many other subjects 
Recognized as the most valuable aid to the 


study of law through collateral reading 
along with a case book. 


Get your copies at the 


University of Chicago Bookstore 
5802 Ellis Avenue 


PUBLIC POLICY PAMPHLETS 


Edited by HARRY D. GIDEONSE 
Recently published 


ECONOMIC POLICY FOR REARMA- 
MENT. By Ausert Gartorp Hart 


THE MIDDLE WEST LOOKS AT THE 
WAR. By Water H. C. Laves ann 
Francis O. Witcox 


DEMOCRACY AND PROPORTIONAL 
REPRESENTATION. By F. A. Hzn- 
MENS. 


ORGANIZED SCARCITY AND PUBLIC 
POLICY. By Harry D. Giwronse 


FREEDOM AND THE ECONOMIC SYS- 
TEM. By Farprice A. von Harex 


Each pamphlet, 25 cents. Set of five, $1.00 


Send for complete list of thirty-three 
Public Policy Pamphlets 


The University of Chicago Press 


Please mention the REVIEW when answering advertisements 
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* As rapidly as lightning 
warfare strikes, clients today bombard the 
lawyer with demands for immediate an- 


swers to: 


» How changing applications of Real Property Law 
affect their interests. 


» Federal Statutory Law Questions. 


For effective tools to solve these problems, we offer: 


> THOMPSON ON REAL PROPERTY, Permanent Edition, 4 Mas- 
ter’s Key to fifty percent of a lawyer’s research; a set which places at 
your elbow the practical knowledge acquired in a lifetime of study, 
teaching and consultation in Real Property Law. 12 large volumes, 
$120.00 delivered. 


» FEDERAL CODE ANNOTATED ... The Complete, Accurate and 
Best Indexed Work on Federal Statutory Law. 16 large volumes, 
$160.00 delivered. 


» FEDERAL PROCEDURAL FORMS... by Alexander Holtzoff, spe- 
cial assistant to the Attorney General, and Allen R. Cozier, special 
attorney in the Department of Justice. A Complement to F.C.A.; A 
Complete Compilation of Forms for Practice in Federal Courts and 
Before Administrative Boards and Commissions. 1 large volume, 
$15.00 delivered. 


Detailed information about any of these publications will be sent 
upon request. 


THE BOBBS-MERRILL COMPANY 


Indianapolis, Indiana 


Please mention the REVIEW when answering advertisements 












































ALL THIS for ONLY $5 A YEAR... 


@ A competent office staff trained in the prompt and efficient execution 
of your requests for service in Springfield—serving as your representa- 
tive in making departmental contacts and saving you the time and 
money of many trips to the capital. 


@ Listing of biographical data and information of your fields of practice 
in the Classified Register of Members, approved by the American Bar 
Association Committee on Law Lists and consulted frequently by more 
than 5,000 Illinois lawyers. 


@ Ten issues of the Illinois Bar Journal, monthly except in July and 
August, with news of your friends and articles of practical interest, sum- 
maries of Illinois Supreme Court opinions, comments on Illinois cases— 
a magazine by and for the Illinois lawyer. 


@ Real savings to you in the cost of legal publications sponsored or 
edited by the Illinois State Bar Association, providing authoritative 
practice volumes at minimum cost—such as the Illinois Revised Statutes 
and the annotated Insurance and Probate codes. 





@ Practical guidance in placing your law office on a sound basis through 
recommended schedules of minimum fees for professional services, study 
of office systems used in many Illinois law offices, and consultative 
service on law office management problems. 


@ Enjoyment of the fellowship and genuine personal benefits provided 
by the meetings sponsored or encouraged throughout the state with the 
assistance of the Illinois State Bar Association and its speakers on a 
wide variety of problems in Illinois law. 


@ The opportunity to render constructive public service—while making 
valuable personal contacts and gaining first-hand information of pro- 
gressive developments in law—through membership in your choice of 
any two of fourteen Section organizations. 


@ Direct financial assistance if for any reason you are unable to continue 
in the practice of law, through the Illinois Bar Pension Foundation ad- 
ministering a fund accumulated from generous contributions by mem- 
bers of the Illinois State Bar Association. 





These and many other practical services are available to 
you as a member of the Illinois State Bar Association 


For application cards and information address: 


ILLINOIS STATE BAR ASSOCIATION 
704 First National Bank Building 
Springfield, Illinois 





Please mention the REVIEW when answering advertisements 
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When Technique Counts 


The strategy of the terrain is as important to 
the lawyer as to the general. He must put 
in preliminary work with his books to acquire 
that thorough knowledge of the subject which 
alone will enable him to avoid traps and 
successfully achieve his legal objective. 


CA\meRICAN Junsmuvence IS THE LAWYERS’ 
MANUAL OF STRATEGY 


A full text of over 400 subjects 
..». Accurate information.... 
Thought stimulating reading 


The Lawyers Co-operative Publishing Company 
Rochester, New York :-: 30 Broad Street, New York City 


Bancroft-Whitney Company 
200 McAllister Street, San Francisco, California 


Please mention the REVIEW when answering advertisements 





GRAY’S 
ATTORNEYS’ TEXTBOOK 
of MEDICINE 


Second Edition 


By ROSCOE N. GRAY, M.D. 
Surgical Director 
Aetna Life Insurance Company; Aetna Casualty 
and Surety Company 


Written from the verdict standpoint by Dr. Roscoe N. Gray, 
Surgical Director of the “Aetna.” The author’s years of con- 
tact with over 700 affiliated adjusters and attorneys have 
given him complete understanding of what the lawyer must 
know about medicine, and how it should be presented for the 
best legal use. 


A necessary guide to the correct study, investigation and trial 
of claims. Liability injuries and disabilities treated in specific 
detail. Fractures covered according to the particular bone 
involved. Hundreds of subjects treated. Index contains over 
28,000 separate entries. 


Contains an Atlas of human anatomy illustrated in 8 colors. 
* 
1 Large Volume, 1590 pages, $16.50 
. 


MATTHEW BENDER & COMPANY 


Incorporated 
109 State Street 149 Broadway 
Albany, N.Y. New York City 


Please mention the REVIEW when answering advertisements 
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